Fire (Scotland) Bill

Stage 2 Amendments
12th, 13th & 14th January 2005
Green = Inserted                                                                                                                          Red = Removed
Amendment 1

Section 1
Cathy Jamieson 
In section 1, page 1, line 12, leave out <(within the meaning of that Act)>

______________________________

1
Fire and rescue authorities
The council constituted under section 2 of the Local Government etc. (Scotland) Act 1994 (c.39) for a local government area (within the meaning of the Act) shall be the fire and rescue authority for that area.

______________________________________________________________________________

Amendment 2

Section 1
Cathy Jamieson 
In section 1, page 1, line 13, at end insert—

<(2) In subsection (1), “local government area” has, subject to subsection (3), the same meaning as in that Act.
(3) If a local government area extends into the sea, its seaward boundary shall, for the purpose of subsection (1), be the low water mark.>
______________________________

2
Schemes to constitute joint fire and rescue boards
(1)
Where it appears to the Scottish Ministers that, for the purposes of this Act, it would be in the interests of greater economy, efficiency and effectiveness that the areas of two or more fire and rescue authorities be combined, they may by order make an amalgamation scheme for that combined area.

(2)
In subsection (1), “local government area” has, subject to subsection (3), the same meaning as in that Act.
(3)
If a local government area extends into the sea, its seaward boundary shall, for the purpose of subsection (1), be the low water mark.

______________________________________________________________________________

Amendment 3
Schedule 1
Cathy Jamieson 
In schedule 1, page 42, line 13, at end insert—

<(2) The power to acquire land in sub-paragraph (1)(a) includes power to purchase land compulsorily, and section 71 of the Local Government (Scotland) Act 1973 (c. 65) (acquisition of land compulsorily) shall apply to a joint fire and rescue board as it applies to a local authority.
Pensions 
3 For the purposes of the Local Government Superannuation (Scotland) Regulations 1987 (S.I. 1987/1850), the appropriate superannuation fund shall be—

(a) in relation to the pensionable employees of a joint fire board constituted by an administration scheme under section 36 of the Fire Services Act 1947 (c.41) or section 147 of the Local Government (Scotland) Act 1973 (c.65), the superannuation fund of such one of the councils constituted under section 2 of the Local Government etc. (Scotland) Act 1994 (c.39) whose area is comprised in the area of the joint fire board as may be determined by or under the administration scheme; and

(b) in relation to the pensionable employees of a joint fire and rescue board constituted by an amalgamation scheme made under section 2(1), the superannuation fund of such one of the councils constituted as mentioned in paragraph (a) whose area is comprised in the area of the joint fire and rescue board as may be determined by or under the amalgamation scheme.>
______________________________

JOINT FIRE AND RESCUE BOARDS: SUPPLEMENTARY PROVISION                                 Status

1
A joint fire and rescue board constituted by a scheme made under section 2(1) shall be a body corporate and shall have a common seal.

General Powers

(1)
Subject to this Act and the scheme made under section 2(1) by which it is                    constitutes, a joint fire and rescue board may do anything which appears to it to be appropriate for the purposes of, or in connection with, the carrying out of its functions; and it may in particular-



(a)
acquire and dispose of land and other property; and



(b)
borrow money.

(2) 
The power to acquire land in sub-paragraph (1)(a) includes power to purchase land compulsorily, and section 71 of the Local Government (Scotland) Act 1973 (c. 65) (acquisition of land compulsorily) shall apply to a joint fire and rescue board as it applies to a local authority.
Pensions 
3 
For the purposes of the Local Government Superannuation (Scotland) Regulations 1987 (S.I. 1987/1850), the appropriate superannuation fund shall be—

(a) in relation to the pensionable employees of a joint fire board constituted by an administration scheme under section 36 of the Fire Services Act 1947 (c.41) or section 147 of the Local Government (Scotland) Act 1973 (c.65), the superannuation fund of such one of the councils constituted under section 2 of the Local Government etc. (Scotland) Act 1994 (c.39) whose area is comprised in the area of the joint fire board as may be determined by or under the administration scheme; and

(b) in relation to the pensionable employees of a joint fire and rescue board constituted by an amalgamation scheme made under section 2(1), the superannuation fund of such one of the councils constituted as mentioned in paragraph (a) whose area is comprised in the area of the joint fire and rescue board as may be determined by or under the amalgamation scheme.”
______________________________________________________________________________

Amendment 4
Section 5
Cathy Jamieson 
In section 5, page 3, line 9, at end insert—

<(3) The Scottish Ministers may by order make provision for and in relation to the transfer to a joint fire and rescue board constituted by a scheme made under section 2(1) of—
(a) any property, rights or liabilities of a joint fire board (“an existing board”) constituted by a scheme such as is mentioned in subsection (1); and

(b) any staff of an existing board.>
______________________________

5
Existing joint fire boards

(1)
An administration scheme under section 36 of the Fire Services Act 1947 (c.41) or section 147 of the Local Government (Scotland) Act (c.65) which is in force immediately before the repeal of those sections by this Act shall continue to have effect notwithstanding repeal.

(2) 
A scheme such as is mentioned in subsection (1) shall be taken to be a scheme made under section 2(1); and a joint fire board constituted by such a scheme in respect of an area shall be taken to be a joint fire and rescue board constituted by the scheme for that area.

(3)
The Scottish Ministers may by order make provision for and in relation to the transfer to a joint fire and rescue board constituted by a scheme made under section 2(1) of—
(a) any property, rights or liabilities of a joint fire board (“an existing board”) constituted by a scheme such as is mentioned in subsection (1); and

(b) any staff of an existing board.>

______________________________________________________________________________

Amendment 5
Before section 7
Maureen Macmillan 
Before section 7, insert—

<Chapter A1 
APPOINTMENT OF CHIEF OFFICER 

Appointment of Chief Officer 
(1) Each relevant authority shall appoint a person to be known as a Chief Officer.

(2) A Chief Officer shall be responsible to the relevant authority for the discharge of the functions conferred on the authority by virtue of this Act by any person employed by the authority for the purpose of discharging those functions.>

______________________________________________________________________________

Amendment 6
Section 15
Cathy Jamieson 
In section 15, page 6, line 19, leave out <not>
______________________________
15
Charging


(3)
A charging order may not authorise charging for-



(a)
extinguishing fire;



(b)
protecting life; or



©
protecting property on the event of fires.

______________________________________________________________________________

Amendment 7
Section 15
Cathy Jamieson 
In section 15, page 6, line 22, at end insert—

<only in respect of action taken by the authority at sea (or, if the authority’s area extends to the low water mark, action taken at sea outwith its area)>
______________________________

15
Charging


(3)
A charging order may not authorise charging for-



(a)
extinguishing fire;



(b)
protecting life; or
(c)
protecting property on the event of fires only in respect of action taken by the authority at sea (or, if the authority’s area extends to the low water mark, action taken at sea outwith its area)
______________________________________________________________________________
Amendment 8
Section 23
Cathy Jamieson 
In section 23, page 10, line 24, leave out subsections (3) and (4)
______________________________

23
Powers of authorised employees in relation to emergencies


(3)
A person who-



(a)
obstructs; or



(b)
interferes with,

an authorised employee exercising a power under this section shall be guilty of an offence.

(4)
A person guilty of an offence under subsection (3) shall be liable on summary conviction to a fine not exceeding level 4 on the standard scale.

______________________________________________________________________________

Amendment 9
Section 27
Cathy Jamieson 
In section 27, page 13, line 32, at end insert—

<( ) This section shall apply in relation to vehicles as it applies in relation to premises; but subject to the following modifications—
(a) the power conferred by subsection (1) includes power to enter premises in which a vehicle in which there has been a fire is being kept;

(b) the power conferred by paragraph (a) of subsection (2) includes power to take persons and equipment to the place where a vehicle is; and 

(c) references to premises in subsections (2)(g) and (3) to (5) include references to premises in which vehicles are kept.

( ) In this section “premises” includes land.>
______________________________

27
Powers of authorised employees in relation to investigating fires

(5)
If an authorised employee exercises the power in subsection (2)(f) the employee shall leave notice at the premises (either with a responsible person or if that is impracticable fixed in a prominent position) giving particulars of the article or substance and stating that the employee has taken possession of it.

This section shall apply in relation to vehicles as it applies in relation to premises; but subject to the following modifications—
(a) the power conferred by subsection (1) includes power to enter premises in which a vehicle in which there has been a fire is being kept;

(b) the power conferred by paragraph (a) of subsection (2) includes power to take persons and equipment to the place where a vehicle is; and 

(c) references to premises in subsections (2)(g) and (3) to (5) include references to premises in which vehicles are kept.

In this section “premises” includes land.
______________________________________________________________________________

Amendment 10

Section 28
Cathy Jamieson 
In section 28, page 13, line 38, at beginning insert <and who is authorised to do so by virtue of those sections>
______________________________

28
Exercise of powers under sections 25 and 27: securing of premises


An employee of a relevant authority who, by virtue of section 25 or 27, enters premises-

(a) which are unoccupied; or

(b)
from which the occupier is temporarily absent,

and who is authorised to do so by virtue of those sections shall on departure leave the premises as effectively secured against unauthorised entry as the employee found them.

______________________________________________________________________________

Amendment 11
Section 29
Cathy Jamieson 
In section 29, page 14, leave out line 3

______________________________

29
Sections 25 and 27: offences


(1) 
If, without reasonable excuse, a person-



(a)
obstructs the exercise of any powers under section 25 or 27; or



(b)
fails to comply with any requirement under section 25(4)(b) or 27 (2)(g),



the person shall be guilty of an offence
______________________________________________________________________________

Amendment 12
Section 33
Cathy Jamieson 
In section 33, page 15, line 37, leave out < 8 to 10> and insert <7 to 10, 12 and 56>
______________________________

33
Assistance other than from relevant authorities

(1)
A relevant authority may enter into arrangements with a relevant person for securing the provision by that person of assistance for the purpose of the carrying out by the authority of a function conferred on it by virtue of any sections 7 to 10, 12 and 56.

*Note

Section 7
Fire Safety

Section 8
Fire-fighting

Section 9
Road Traffic Accidents

Section 10
Conferral of Functions in relation to other emergencies

Section 12
Power to respond to other eventualities

Section 56
Enforcing authorities

______________________________________________________________________________

Amendment 13

Section 33
Maureen Macmillan 
In section 33, page 16, line 4, at end insert <; or

(ii) is approved for that purpose by the Chief Officer of a relevant authority>
______________________________

33
Assistance other than from relevant authorities

(2)
In subsection (1) “relevant person” means a person who-


(a)
is not a relevant authority; and

(b)
in the case of arrangements for the securing of assistance for the purpose of extinguishing fires, employs fire-fighters; or

(ii) 
is approved for that purpose by the Chief Officer of a relevant authority
______________________________________________________________________________

Amendment 14
After section 35
Cathy Jamieson 
After section 35, insert—

<Chapter 5A
ASSAULTING OR IMPENDING EMPLOYEES AND OTHERS 

Amendment of Emergency Workers (Scotland) Act 2005 
(1) The Emergency Workers (Scotland) Act 2005 (asp 00) shall be amended as follows.

(2) For paragraph (b) of section 1(3) substitute—

“(ba) that of a person employed by a relevant authority (as defined in section 6 of the Fire (Scotland) Act 2005 (asp 00)) while discharging any of the authority’s functions under sections 8 to 12 (fire-fighting, road traffic accidents, other emergencies, emergency directions and other eventualities), 23, 25 or 27 (powers of authorised employees in relation to emergencies, obtaining information and investigating fires) of that Act;
(b) that of a person providing assistance under arrangements made by virtue of section 33 (assistance other than from relevant authorities) or 34 (arrangements for carrying out of functions by others) of the Fire (Scotland) Act 2005 other than assistance given to a relevant authority (as defined in section 6 of that Act) for the purpose of carrying out any of the authority’s functions conferred on the authority by section 7 or 56 of that Act;”.>

______________________________________________________________________________

Amendment 15

After section 35
Cathy Jamieson 
After section 35, insert—

<Assaulting or impeding employees discharging certain functions 
(1) A person who assaults, obstructs or hinders another person who is—

(a) an employee of—

(i) a relevant authority; or

(ii) an enforcing authority as defined in section 56; and 
(b) discharging any of the functions conferred on the relevant authority or, as the case may be, the enforcing authority under section 7, 16 or 56,

commits an offence.

(2) A person who assaults, obstructs or hinders another person who is providing assistance to a relevant authority or, as the case may be, an enforcing authority under arrangements made by virtue of section 33 or 34 for the purpose of the carrying out by that authority of any of the functions conferred on it by virtue of section 7 or 56 commits an offence.

(3) A person guilty of an offence under this section shall be liable on summary conviction to imprisonment for a period not exceeding 9 months or to a fine not exceeding level 4 on the standard scale.>
______________________________________________________________________________

Amendment 16
Section 44
Cathy Jamieson 
In section 44, page 21, line 4, leave out from <; and> to end of line 5
______________________________

44
Central institution and other centres for education and training


(1)
The Scottish Ministers may establish and maintain-



(a)
a central training institution; and



(b)
local training centres,



for one or more of the purposes mentioned in subsection (2).
______________________________________________________________________________

Amendment 17

Section 44
Cathy Jamieson 
In section 44, page 21, line 18, at end insert—

<(3) The Scottish Ministers may make arrangements with a relevant authority for a centre established under section 14 to be used for one or more of the purposes mentioned in subsection (2).>
______________________________

44
Central institution and other centres for education and training
(1)
The Scottish Ministers may establish and maintain- 



(a)
a central training institution; and



(b)
local training centres,



for one or more of the purposes mentioned in subsection (2).

(2)
Those purposes are-

(a)
the provision of education and training to employees of relevant authorities;

(b)
the provision of advice and assistance to relevant authorities in connection with the provision of such education and training;

(c)
the supervision and regulation of the provision of such education and training;
(d)
the provision of education and training to persons who provide (or are to provide) such education and training;

(e)
the provision of education or training to persons who are not employees of relevant authorities in matters in relation to which relevant authorities have functions;

(f)
the provision of advice and assistance in connection with the provision of such education and training.

(3)
The Scottish Ministers may make arrangements with a relevant authority for a centre established under section 14 to be used for one or more of the purposes mentioned in subsection (2).
______________________________________________________________________________
Amendment 18

Section 48
Cathy Jamieson 
In section 48, page 23, line 15, at end insert—

<“extinguishing”, in relation to a fire, includes containing and controlling;>
______________________________

48
Interpretation of Part 2


In this Part, unless the context otherwise requires-



“emergency” means an event or situation that causes or likely to cause-



(a)
a person to die;



(b)
a person to suffer serious-




(i)
injury; or




(ii)
illness; or

(c)
serious harm to the environment (including the life and health of plants and animals and the fabric of buildings); “extinguishing”, in relation to a fire, includes containing and controlling;
“road” has the same meaning as in Part 4 of the New Roads and Streets Works Act 1991 (c.22).

______________________________________________________________________________
Amendment 19
After section 79
Cathy Jamieson 
After section 79, page 40, insert—

<Disposal of land 
Disposal of land 
A relevant authority may sell or dispose of any land vested in it which is no longer required by it.>
______________________________________________________________________________

Amendment 20
Section 81
Cathy Jamieson 
In section 81, page 41, line 13, at end insert—

<( ) an order under section 2(1) or section 5(3);>
______________________________

81
Orders and regulations

(4)
A statutory instrument containing-


( ) an order under section 2(1) or section 5(3);


(a)
an order under section 80(1) modifying an enactment; or



(b)
regulations under section 75,

shall not be made unless a draft of the instrument has been laid before, and approved by resolution of, the Scottish Parliament.
______________________________________________________________________________
Amendment 21
Schedule 3
Cathy Jamieson 
In schedule 3, page 43, line 25, at end insert—

<The Emergency Workers (Scotland) Act 2005 (asp 00)>
In section 7 of the Emergency Workers (Scotland) Act 2005 (savings for certain offences), the words from “or section 30” to the end are repealed.>
______________________________

Schedule 3
Minor and Consequential Amendments

The Local Government in Scotland Act 2003 (asp 1)

4.
In section 61 of the Local Government in Scotland Act 2003 (asp 1) (definitions), in the definition of “joint fire board” for the words from “board”, where it secondly occurs, to the end substitute “and rescue board constitutes by an amalgamation scheme made under section 2(1) of the Fire (Scotland) Act 2004 (asp 00) The Emergency Workers (Scotland) Act 2005 (asp 00)
______________________________________________________________________________

Amendment 22
Section 47
Cathy Jamieson
In section 47, page 23, line 3, leave out from beginning to <authority> and insert <A relevant authority may not employ a constable>
______________________________

47
Prohibition on employment of police

No member of a police force may be employed by a relevant authority for the purpose of carrying out any of the functions conferred on the authority A relevant authority may not employ a constable by virtue of this Act
______________________________________________________________________________

Amendment 23
After section 9
Colin Fox
After section 9, insert—

<Specified emergencies
(1) Each relevant authority shall make provision for the purpose of—

(a) rescuing persons in the event of—

(i) chemical, biological or nuclear incidents;

(ii) search and rescue incidents;

(iii) major flooding incidents;

(iv) major transport incidents other than road traffic accidents,

in its area; and

(b) to the extent that it considers it reasonable to do so, protecting persons from serious harm in the event of such incidents in its area.

(2) In making provision under subsection (1) a relevant authority shall in particular—

(a) secure the provision of the personnel, services and equipment necessary to meet efficiently all normal requirements;

(b) secure the provision of training for personnel;

(c) make arrangements for—

(i) dealing with calls for help; and

(ii) summoning personnel,

in the event of the incidents mentioned in subsection (1)(a);

(d) make arrangements for obtaining information required or likely to be required for the purpose mentioned in that subsection;

(e) make arrangements for ensuring that reasonable steps are taken to prevent or limit damage to property resulting from action taken for the purpose mentioned in that subsection.>
______________________________________________________________________________

Amendment 24
Section 10
Colin Fox
In section 10, page 5, line 1, at end insert <; or 

( ) any incidents mentioned in section 10(1)(a)>
______________________________

10 
Conferral of Functions in relation to other emergencies


(2)
An additional function order may not specify as a kind of emergency-



(a)
a fire; or



(b)
a road traffic accident<; or 

( ) any incidents mentioned in section 10(1)(a)
______________________________________________________________________________

Amendment 25
Section 20
Mike Pringle
In section 20, page 8, line 23, at end insert <but as if the reference in section 21 to the fire authority was to Scottish Water>
______________________________

20
Fire hydrants: provision etc

(1)
Sections 19 to 22 of Schedule 4 to the water (Scotland) Act 1980 (c.45) (requirement to provide fire hydrants etc.) shall apply to Scottish Water but as if the reference in section 21 to the fire authority was to Scottish Water.
______________________________________________________________________________

Amendment 26
Section 20
Mike Pringle
In section 20, page 8, line 30, leave out subsection (4)

______________________________
20
Fire hydrants: provision etc
(4)
The expenses incurred by Scottish Water under subsection (2) in relation to a hydrant shall be borne by the relevant authority in whose area the hydrant is located.

______________________________________________________________________________

Amendment 27
Section 45
Colin Fox
In section 45, page 21, line 29, after <persons> insert <appointed by any recognised trade union of employees of the relevant authorities; 

( ) other persons;>
______________________________

45
Statutory negotiation arrangements
(2)
An order under subsection (1) shall provide for the statutory negotiation body established by it to be composed of-



(a)
persons representing the interests of some or all relevant authorities;

(b)
persons appointed by any recognised trade union of employees of the relevant authorities; 

(c)
any persons representing the interests of some or all employees of relevant authorities
( )
other persons;

( )
a person who does not fall within subsection (3), who shall chair the body.
______________________________________________________________________________

Amendment 28
Section 45
Colin Fox
In section 45, page 21, line 33, at end insert—

<( ) a member or official of any recognised trade union of employees of the relevant authorities;>
______________________________

45
Statutory negotiation arrangements


(3)
A person falls within this subsection if the person is-


(a) 
a member or employee of a relevant authority;

(b) 
a member or official of any recognised trade union of employees of the relevant authorities;
(c)
a member or employee of a body representing the interests of some or all employees of relevant authorities; or

(d)
an office-holder in, or a member of the staff of, the Scottish Administration.

______________________________________________________________________________

Amendment 29
Section 45
Colin Fox
In section 45, page 21, line 34, leave out second <a> and insert <any other>

______________________________

45
Statutory negotiation arrangements


(3)
A person falls within this subsection if the person is-



(a) 
a member or employee of a relevant authority;

(b) 
a member or official of any recognised trade union of employees of the relevant authorities;

(c)
a member or employee of a any other body representing the interests of some or all employees of relevant authorities; or

(d)
an office-holder in, or a member of the staff of, the Scottish Administration.
______________________________________________________________________________

Amendment 30
Section 45
Colin Fox
In section 45, page 22, line 13, after <includes> insert <persons appointed by, or officials of, any recognised trade union of employees of that description, or any other> 

______________________________

45
Statutory negotiation arrangements

(6)
Local negotiation arrangements may be made by a statutory negotiating body in respect of employees of a particular description only if the statutory negotiating body includes persons appointed by, or officials of, any recognised trade union of employees of that description, or any other persons representing the interests of employees of that description.

______________________________________________________________________________

Amendment 31
Section 45
Colin Fox
In section 45, page 22, line 15, after <includes> insert <persons appointed by, or officials of, any recognised trade union of employees of a particular description or any other>
______________________________

45
Statutory negotiation arrangements

(7)
Where there is a statutory negotiation body which includes persons appointed by, or officials of, any recognised trade union of employees of a particular description or any other persons representing the interests of employees of a particular description, an agreement as to the conditions of service of employees of that description which is made by or on behalf of a relevant authority and by or on behalf of employees of the description concerned is a legally enforceable contract only where the terms of the agreement were negotiated-

(a)
by means of the statutory negotiation body; or

(b)
in accordance with local negotiation arrangements made by the statutory negotiation body in respect of employees of that description.


______________________________________________________________________________

Amendment 32
Section 45
Colin Fox
In section 45, page 22, line 16, leave out <a particular> and insert <that>

______________________________

45
Statutory negotiation arrangements

(7)
Where there is a statutory negotiation body which includes persons appointed by, or officials of, any recognised trade union of employees of a particular that description or any other persons representing the interests of employees of a particular description, an agreement as to the conditions of service of employees of that description which is made by or on behalf of a relevant authority and by or on behalf of employees of the description concerned is a legally enforceable contract only where the terms of the agreement were negotiated-


(a)
by means of the statutory negotiation body; or

(b)
in accordance with local negotiation arrangements made by the statutory negotiation body in respect of employees of that description.
 

______________________________________________________________________________

Amendment 33
Section 46
Colin Fox
In section 46, page 22, line 31, after <persons> insert <(whether appointed by any recognised trade union of employees of the relevant authorities or otherwise)>
______________________________

46
Guidance


(2)
In subsection (1) “relevant negotiation body” means-



(a)
a body established by virtue of section 45(1); or



(b)
any other body of persons which-

(i)
includes both persons representing the interests of some or all relevant authorities and persons (whether appointed by any recognised trade union of employees of the relevant authorities or otherwise) representing the interests of some or all employees of relevant authorities; and

(ii)
is constituted in accordance with what appear to the Scottish Ministers to be appropriate arrangements for the negotiation of the conditions of service of employees of relevant authorities.

______________________________________________________________________________

Amendment 34
Section 49
Colin Fox
In section 49, page 23, line 24, leave out <reasonably>

______________________________

49
Duties of employers to employees

(1)
Each employer shall ensure, so far as is reasonably practicable, the safety of the employer’s employees in the event of fire in the workplace.

______________________________________________________________________________

Amendment 35
Section 67
Colin Fox
In section 67, page 34, line 4, leave out subsection (2)
______________________________
67
Offences


(2)
If-

(a)
a person fails to comply with a requirement or prohibition to which the person is subject by virtue of regulations made under section 53 or 54; and

(b)
the failure to comply with the requirement or prohibition in question puts a relevant person at risk of death, or serious injury, in the event of fire, 

that person shall be guilty of an offence.

______________________________________________________________________________

Amendment 36
Section 67
Colin Fox
In section 67, page 34, line 40, leave out subsection (6)

______________________________

67
Offences


(6)
A person guilty of an offence under subsection (2) shall be liable-

(a)
on summary conviction, to a fine not exceeding level 5 on the standard scale;

(b)
on conviction on indictment, to a fine.
______________________________________________________________________________

Amendment 37
Section 67
Colin Fox
In section 67, page 35, line 14, leave out <reasonably>

______________________________

67
Offences

(10)
In any proceedings for an offence under subsection (1) in respect of a failure to comply with the duty mentioned in paragraph (a)(i) of that subsection, the onus of showing that it was not reasonably practicable to do more than was done shall be on the accused.
______________________________________________________________________________

1

