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INTRODUCTION

The Fire Brigades Union welcomes the renewal of Legislation governing the Fire Service in Scotland.

The Fire Service has been the best performing and the best value for money public service in the UK for many years. Current arrangements have served the people of Scotland well. Even though there are areas that can be improved, many practices and procedures can continue to provide a modern Fire Service.

Whilst it is important to review and assess current arrangements, any change must be valid and proven to be an improvement on current arrangements, and not just for change sake.

As the Executive has said, any change must constitute an “Improvement in Community Safety”.

The Fire Brigades Union notes the amendments to the text of the Fire (Scotland) Bill, under the Stage 3 process, submitted by Cathy Jamieson MSP, Minister for Justice, Bill Butler MSP, Colin Fox MSP, & Dr Sylvia Jackson.

Any amendment should present an opportunity to enhance and improve the Bill. 

The Fire Brigades Union offers the following observations on key areas of the Bill:

________________________________________________________________________

CONTROL ROOMS

· Even though the issue of the future of Fire Control Rooms is not referred to within the Bill, the Justice 2 Committee and indeed the Parliament itself, has accepted that Fire Control Rooms is an integral part of the modernisation process, thus making it a relevant subject for debate.

During the Fire (Scotland) Bill Stage 1 Report Debate, which took place on 18th November 2004, the debate was dominated by the issue of the Executive’s proposals to reduce the number of Fire Control Rooms from the present 8. Almost all MSPs who contributed to the debate raised grave reservations over the proposals, with the Mott McDonald report being particularly criticised.

In that Debate, the Minister gave an assurance that there would be further consultation and that the issue would be referred back to the Parliament “through the proper mechanisms”. It was not made clear as to what those proper mechanisms were.

So far, since the end of the Stage 1 process, the Fire Brigades Union or any STUC Affiliates have never been approached by the Minister for further discussion/consultation on the issue of Control Rooms.

Members of the Scottish Parliament are urged to gain clarification from the Minister as to who has since been consulted, and what further information/evidence, if any, has been furnished.
Recap of issues in relation to Fire Control Rooms

· The Minister has previously advised the Committee that the immediate driver behind the proposal to reduce the number of Fire Control Rooms was funding (Stage 1 Report).
Whilst funding is an issue, when the safety of the public is at stake the immediate and long term driver & priority must be safety and service delivery.

· The Finance Committee has highlighted that:

1. 
There is no evidence that savings will be made, and

2.
No costings of how much finance is required in the short and long term (new buildings, training, redundancies, redeployment, etc).

· The Executive is arguing that reducing the present 8 Fire Control Rooms to 1, 2 or 3 would improve national resilience in the event of a terrorist attack. In actual fact this would make it worse – less resources, less targets. If a Fire Control Room is covering a bigger area, then that would be a bigger area without a Fire Control Room in the event of an attack.

In fact, New York Fire Department, as a direct result of the events of 11th September 2001, has decided to move from 1 Fire Control Room to 5.

· 6 of the 8 Fire Control Rooms operate the same radio system. All Brigades have the ability to converse with each other and other agencies. Many examples can be given of Fire Control Rooms working together successfully for one incident. 

· The Mott McDonald Report (commissioned by the Scottish Executive) takes no account of local knowledge of Fire Control Operators – Dialects, local & informal place names, Gaelic, etc. The loss of local knowledge would inevitably result in calls taking longer to process and mistakes being more likely to be made.

· In 1984, 5 Fire Control Rooms in Strathclyde were merged into 1. The Executive uses this as an example and argument for reducing further across Scotland. This is not a valid argument.

The Strathclyde example cannot be taken ‘ad infinitum’. Just because 1 Fire Control Room works in Strathclyde doesn’t mean that 1 Fire Control Room will work for bigger areas of Scotland, the whole of Scotland, or even the UK.

Control Operators in Strathclyde were from the 5 previous Control Rooms, allowing for local knowledge to be retained.

The Strathclyde Fire Control Room is as big as any Fire Control Room should get. Despite the excellent work of the Control Operators in Strathclyde, call handling times and overall response times have, year on year, been consistently slower that in other Brigades in Scotland with smaller Control Rooms.

· To reduce the number of Fire Control Rooms would result in Less Staff dealing with More Calls. This coupled with the loss of local knowledge resulting in calls taking longer to process will mean Increased Response Times, and inevitably Increased Number of Injuries & Deaths.
It is difficult to show how this would constitute an Improvement in Community Safety?

· Fire Service Employers, Fire Service Managers and Fire Service Employees are all saying that the Mott McDonald Report is flawed and that any reduction in Fire Control Rooms will adversely affect Service Delivery. 
Members of the Scottish Parliament are urged to SUPPORT the retention of all 8 Fire Control Rooms in Scotland.

_____________________________________________________________
National Framework Document

Section 36 of the Bill requires the Minister to prepare a Framework Document. This document is designed to set out the priorities & objectives for Fire Authorities in connection with carrying out their functions.

These functions should promote public safety and the efficiency & effectiveness of Fire Authorities

The document is currently in Draft form, and is presently going through a 90 day consultation process.

There are a number of issues in connection with the Framework Document that are concerning and require clarification.

Diversity

The only issues referred to in the Bill under the heading of Diversity, is Two Tier Entry & Accelerated Promotion. This is entirely inadequate. 

An HMI Thematic Report in 1999 heavily criticised the UK Fire Service for its lack of a diverse workforce and lack of policies within Fire Authorities to attract female & ethnic minority members of society into the Fire Service.

Since then, Fire Authorities have been obligated to enact policies to increase the number of women & ethnic minorities in the Service.

It is massively disappointing that the Executive has not taken the opportunity in the Fire (Scotland) Bill or the Framework Document to reinforce and indeed expand on such policies in a positive, proactive manner.

On 29th December 2004, Regulations on Fire Service Appointments & Promotions were passed. These Regulations will be repealed when incorporated into the Framework Document. Significantly, when compared to the English Regulations, 2 distinct differences emerged.

Firstly, the phrase “permanent appointment” was introduced. This refers to appointments over 12 month duration. This means that any appointments less than 12 months are not required to comply with the general requirements of the Regulations.

Secondly, in the English Regulations there is a comprehensive section which refers to the requirement for Fire Authorities to properly advertise vacancies, and to give all relevant persons equal & fair opportunity to apply for a vacancy. Amazingly, this section was removed in the Scottish version.

When you couple both of these aspects, you are left with Fire Authorities having the ability to fill vacancies for less than 12 months without having to advertise or comply with the general requirements of the Regulations.

It is abundantly clear that there has been a total failure to properly address the issue of Diversity, both within the Bill and the Framework Document.

Members of the Scottish Parliament are urged to insist on more Diversity policies/procedures to be included in the Fire Bill & the Framework Document.

Fire Cover
On 1st April 2005, the Executive intends to remove the current National Standards of Fire Cover and replace them with individual Fire Authorities’ own Fire Cover Arrangements under their Integrated Risk Management Plans (IRMPs).

The current 1985 standards were produced by the (Scottish) Central Fire Brigades Advisory Council, a Statutory Body under the Fire Services Act 1947, which is still in place. The Framework Document is the document that would underpin any new Fire Cover arrangements under IRMPs.

Standards include the Weight of Response and the Time of Response (how many fire appliances and how quickly they should get to an incident).

One of the most concerning aspects of any proposed new Standard is the Removal of Response Times as a key factor. This is incomprehensible when you consider that a quick response time is the defining factor in saving the lives of the public.

HMI Chief Inspector argues that “most people are dead by the time we get there anyway”. This argument is morally corrupt as well as being massively misleading.

Whilst it may be true that most people who die in fires may have been dead prior to the arrival of the Fire Service, 93% of all people involved in fires SURVIVE. This is due to the very quick Response Times that the Fire Service uniquely provides to Communities. 
A Minimum Standard across Standard MUST be adopted to ensure a MINIMUM response from all Fire Services. This would ensure that any new standards do not constitute and detrimental change to current arrangements.

The Consultation process for the Draft Framework Document doesn’t end until 29th April 2005.

To remove the current standards before the Framework Document has been agreed and passed by the Parliament would mean that any new arrangements would have no legal underpinning.
It is important to reiterate in this context that the Framework Document sets out the priorities & objectives for Fire Authorities in connection with carrying out their functions and should promote public safety and the efficiency & effectiveness of Fire Authorities

Subsequently, Members of the Scottish Parliament are urged to support the view that current Fire Cover arrangements must remain in place until such times as the Framework Document has been agreed & passed by the Scottish Parliament.
________________________________________________________________________

Trade Union Recognition

Bill Butler MSP has submitted 2 amendments (27 & 28) to Sections 45 & 46 respectively, to include the “Recognised Trade Union” as part of the Statutory Negotiating Body. 

There has been considerable concern on the part of the Fire Brigade Union, other Trade Unions and the STUC regarding the omission in Section 45 of the right of a recognised Trade Union on the statutory negotiation body.  The amendments to this section serve to rectify this omission.  

To date, there has been no valid explanation as to why this phrase has not been included.

Members of the Scottish Parliament are urged to SUPPORT these amendments.
________________________________________________________________________
SCOTTISH CENTRAL FIRE BRIGADES 
ADVISORY COUNCIL (SCFBAC)

· This advisory body is a statutory requirement under the Fire Services Act 1947. It involves stakeholders across the Service who advise the Minister responsible for the Fire Service.

The Minister chairs the meetings and is therefore able to listen and take part directly in any discussions/debates. This affords the Minister the best opportunity to be informed and in turn to inform/advise Parliament.

The Council also considers and recommends many and varied issues, which have resulted in new initiatives being implemented.

· The Bill proposes that the SCFBAC is abolished and replaced with a more “dynamic” body, which will not include the involvement of the Minister and will be non statutory.

The Council has come under some criticism, mainly from the Minister and HMI Chief Inspector. Other parties involved accept that there is a need to reassess the structures of the SCFBAC, but that it must maintain its statutory basis and must include the involvement of the Minister.

· The question as to why the Executive wish to make any new advisory body non statutory has never been answered. In the Stage 1 Debate on 18th November, the Minister merely stated that he hadn’t heard any argument to change his position of making any new body statutory.

It is imperative that the Minister explains the reasoning behind his determination to make any new Advisory Body Non-Statutory.

How can a Non Statutory Body, in which the Minister plays no part, constitute a “more dynamic” way of delivering advice to the Minister?

In turn, how can the Minister properly advise/inform Parliament without having a comprehensive Advisory Body to advise him/her?

Members of the Scottish Parliament are urged to support an Advisory Body that is both Statutory and requires the attendance of the Minister.

________________________________________________________________________

Offences

Section 67(2) refers to offences in relation to Section 52, Duties of Employees.

Concern was raised by both the Fire Brigades Union and the STUC that the provisions of Section 67(2) could apply to Industrial Action.

We welcome the Executive’s amendment at Stage 2, which qualified that the Section would only apply to employees “while at work”.

The would now seem to cover Industrial Action that amounted to Strike Action, however it would not cover any action short of a Strike.

Members of the Scottish Parliament are urged to SUPPORT clarification which will be sought by Jackie Baillie MSP, that Section 67(2) does not apply to Lawful Industrial Action short of a Strike.
________________________________________________________________________

Off Shore Firefighting
The function of Offshore Firefighting must not be included as a responsibility of the Fire Service at this time as there are a number of unresolved matters that makes it entirely inappropriate for this to be included. 

Fire Service employers, or indeed the Government itself, have never been able to confirm that No Fault Insurance Liability Cover for Firefighters would be afforded. This requirement was highlighted as a result of an unchallenged legal opinion, by the widely respected Professor Robert Black, on matters regarding the ownership, registration and jurisdiction of vessels.

For example, if a vessel was Liberian owned and registered in Panama, who do Firefighters or their families pursue in any claim? Even if damages were achieved in a foreign country, there would be no guarantee of those damages being realised, hence the requirement for No Fault Insurance Liability Cover for Fire Service personnel.

This particular matter could be resolved if Fire Authorities were to underwrite any liability for employees.

There are also numerous unresolved key procedural problems attached to the practicalities of offshore firefighting (access, egress, etc).

The Fire Brigades Union seeks guarantees from the Minister that all outstanding matters will need to be resolved prior to any involvement of Fire Service personnel in offshore firefighting being considered.

Members of the Scottish Parliament are urged to SUPPORT this view.
_____________________________________________________________
Additional Functions
· The Bill provides for a statutory underpinning of certain specified emergencies.  

These emergencies are at least equally important and arguably more important than the statutory underpinning for road traffic accident already recognised. It follows therefore that while road traffic accidents have such an underpinning these specified emergencies also should have the same underpinning.

Many of the specified emergencies are far from theoretical. They have and tragically will happen. There are a considerable number of chemical, biological, radiological and nuclear facilities in Scotland.  Search and rescue incidents are almost a daily occurrence.  There have been major rail transport disasters. There have also been major floods. These emergencies like road traffic accidents are here to stay and cannot be described as a temporary phenomenon.   

· The placing of these emergencies on a full statutory footing as with fire and road traffic demonstrates the clear will of the Scottish Parliament as to its intentions regarding the specified emergencies. They are not at the complete discretion of the Executive through the relevant Minister on whether an Order is to be made, timing of an Order, its contents or indeed its revocation.

In addition specifying these emergencies in the Act also demonstrates a clear commitment from the Scottish Parliament that there should be a full allocation of resources and training and implementation of the emergency measures for such incidents.  

· There may of course be other emergencies yet unforeseen and/or which may be temporary.  They obviously cannot be specified, yet there must be some mechanism to cater for them. This is therefore the real purpose of the existing Section 11 in the Bill. It should not somewhat illogically specify one emergency, that is, road traffic in addition to fire and leave out the others of which we are already fully aware.

Members of the Scottish Parliament are urged to SUPPORT this view. 
________________________________________________________________________
Reasonably Practicable

· Colin Fox MSP has submitted 2 amendments (29 & 33) to Sections 49 & 67 respectively to remove the word “reasonably” from the phrase “reasonably practicable”.
· This amendment rests on the case of Edwards v NCB (1949) 1 [ ] ER 743, which establishes the definition as being one where a computation must be made, in which the quantum of risk is placed in one scale and the sacrifice and whether time or trouble or money is involved and the measures necessary to avert the risk, is placed in the other.

If it can be shown that there is a gross disproportion between them, the risk being insufficient in relation to the sacrifice, the person on whom the burden is placed to discharge the burden and provide that compliance is not reasonably practicable.

· The foregoing is known as an ‘economic’ test. None of the European Directives contain such a qualification. This definition is therefore erroneous and contrary to Community Law. In so far as this term is used to qualify any regulations seeking to implement the European Directive, it is a dilution of the Framework Directives and the Daughter Directives to which we have referred above.

· In seeking to have this qualification, the Scottish Parliament and the Scottish Executive would be acting contrary to Community Law and therefore ultra vires.

Members of the Scottish Parliament are urged to SUPPORT these amendments.
________________________________________________________________________
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If any MSP wishes to discuss FURTHER any of the issues surrounding today’s Debate, Scottish Regional Officials of the Fire Brigades Union will be available at the Scottish Parliament from 1pm today.
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