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INTRODUCTION

The Fire Brigades Union notes the amendments to the text of the Fire (Scotland) Bill, under the Stage 2 process, submitted by Cathy Jamieson MSP, Minister for Justice, Maureen McMillan MSP and Colin Fox MSP.

Any amendment should present an opportunity to enhance and improve the Bill. Whilst there are some amendments that do constitute an improvement to the Bill, there are a number that would only serve to do the opposite. The Fire Brigades Union is deeply concerned that certain amendments would result in a complete turnaround and change of direction on the part of the Minister & the Scottish Executive, opening up the Service, for example, to privatisation and charging at the point of delivery.
The Fire Brigades Union offers the following comments on key amendments for the Committee’s consideration:

________________________________________________________________________

AMENDMENT 4
Cathy Jamieson MSP

Section 5

This amendment gives the power to the Minister to amalgamate Fire Authorities, including Control Rooms, whether the local Fire Authorities in question agree or not. 
Throughout the progress of the Bill thus far, the Executive has always stated that decisions regarding local Fire Authorities should be made at local level, however this amendment gives them the ability to make fundamental decisions regarding local Fire Authorities. 

This amendment is another example of how the Executive are determined to reduce the number of Brigades, which has already been evident in their proposals to reduce the number of Fire Control Rooms.
Any decision regarding amalgamations of Fire Authorities, including Fire Control Rooms, must be at their request, and with the agreement of the relevant local Fire Authorities.

Members of the Committee are urged to OPPOSE this amendment. 
_____________________________________________________________
AMENDMENT 6

Cathy Jamieson MSP 
Section 15

This is by far the most serious proposed amendment, with potentially the direst of consequences for the people of Scotland.
Extinguishing Fires, Protecting Lives and Protecting Property have been the core functions of the Fire Service for many years. They are the foundation stones of service delivery to the people of Scotland and it is absolutely correct that this should continue to be the case.

This proposed amendment constitutes a complete change in policy regarding the delivery of these core functions within the premier Life Saving Public Service in Scotland. It will mean that all aspects of these core functions of the Service will be chargeable. 
The tactic of proposing this massive policy change within the Stage 2 process can only be construed as, at the very least, surreptitious and disingenuous. This is a complete turnaround in what the Minister, and indeed the Executive, has been intimating up to now. At no time, during written or oral evidence, or during any debate in the Parliament regarding the White Paper or the Bill, has there ever been the suggestion that the intention was to afford local Fire Authorities with the ability to charge members of the public for providing these core emergency functions.
The hallmark of all Public Services, particularly the Emergency Services, is that they are free at the point of delivery. This must continue to be the case. Any proposal to change this must only take place as a result of a full debate and decision by the whole Scottish Parliament. 

Confusingly, the Executive’s own Consultation Document “Consultation on Charging” states that “A prohibition on Charging either for extinguishing fire or for protecting life and property in the event of a fire remains…”. It goes on to say that Fire Authorities will be required “…to give advanced notification to the persons to be charged…”.

This contradicts entirely the Executive’s proposed amendment.

Amongst the questions that need to be asked are: Why was this proposal not within the original draft of the Bill?; Was it overlooked?; Was it always the intention of the Executive/Minister to introduce charging for these functions? If so, why again was it not in the original draft of the Bill? If not, when was this decision made, and by whom?

Members of the Committee are urged to OPPOSE this amendment.
________________________________________________________________________
AMENDMENT 7

Cathy Jamieson MSP Cathy Jamieson MSP 
Section 15

The function of Offshore Firefighting must not be included as a responsibility of the Fire Service as there are a number of unresolved matters that makes it entirely inappropriate for this to be included. 

Fire Service employers, or indeed the Government itself, have never been able to confirm that No Fault Insurance Liability Cover for Firefighters would be afforded. This requirement was highlighted as a result of an unchallenged legal opinion, by the widely respected Professor Robert Black, on matters regarding the ownership, registration and jurisdiction of vessels.

For example, if a vessel was Liberian owned and registered in Panama, who do Firefighters or their families pursue in any claim? Even if damages were achieved in a foreign country, there would be no guarantee of those damages being realised. Hence the requirement for No Fault Insurance Liability Cover for Fire Service personnel.

There are also numerous unresolved key procedural problems attached to the practicalities of offshore firefighting (access, egress, etc).

All outstanding matters will need to be resolved prior to any involvement of Fire Service personnel in offshore firefighting being considered.

Members of the Committee are urged to OPPOSE this amendment.
_____________________________________________________________
AMENDMENTS 12 & 13
Cathy Jamieson MSP & Maureen McMillan MSP
Section 33

Once again we see proposed amendments that have to be questioned. Why were they not included in an open and transparent manner within the original draft of the Bill instead of being introduced at this Stage?

These amendments allow for the widening of the scope of functions that a local Fire Authority can enter into arrangements with an outside body to deliver on its behalf. This is bad enough in itself, but to also override the safeguards in S33(2)(b), by the introduction of a new S33(2)(b)(ii) is entirely inappropriate. 

Members of the Committee are urged to OPPOSE these amendments. 
________________________________________________________________________
AMENDMENTS 23 & 24 

Colin Fox MSP

After Section 9, and Section 10
The new section provides for a statutory underpinning of certain specified emergencies.  

These emergencies are at least equally important and arguably more important than the statutory underpinning for road traffic accident already recognised. It follows therefore that while road traffic accidents have such an underpinning these specified emergencies also should have the same underpinning.

Many of the specified emergencies are far from theoretical. They have and tragically will happen. There are a considerable number of chemical, biological, radiological and nuclear facilities in Scotland.  Search and rescue incidents are almost a daily occurrence.  There have been major rail transport disasters. There have also been major floods. These emergencies like road traffic accidents are here to stay and cannot be described as a temporary phenomenon.   

The placing of these emergencies on a full statutory footing as with fire and road traffic demonstrates the clear will of the Scottish Parliament as to its intentions regarding the specified emergencies. They are not at the complete discretion of the Executive through the relevant Minister on whether an Order is to be made, timing of an Order, its contents or indeed its revocation.

In addition specifying these emergencies in the Act also demonstrates a clear commitment from the Scottish Parliament that there should be a full allocation of resources and training and implementation of the emergency measures for such incidents.  

There may of course be other emergencies yet unforeseen and/or which may be temporary.  They obviously cannot be specified, yet there must be some mechanism to cater for them. This is therefore the real purpose of the existing Section 11 in the Bill. It should not somewhat illogically specify one emergency, that is, road traffic in addition to fire and leave out the others of which we are already fully aware.

The new section provides for a statutory underpinning of certain specified emergencies.  

These emergencies are at least equally important and arguably more important than the statutory underpinning for road traffic accident already recognised. It follows therefore that while road traffic accidents have such an underpinning these specified emergencies also should have the same underpinning.

Many of the specified emergencies are far from theoretical. They have and tragically will happen. There are a considerable number of chemical, biological, radiological and nuclear facilities in Scotland.  Search and rescue incidents are almost a daily occurrence.  There have been major rail transport disasters. There have also been major floods. These emergencies like road traffic accidents are here to stay and cannot be described as a temporary phenomenon.   

The placing of these emergencies on a full statutory footing as with fire and road traffic demonstrates the clear will of the Scottish Parliament as to its intentions regarding the specified emergencies. They are not at the complete discretion of the Executive through the relevant Minister on whether an Order is to be made, timing of an Order, its contents or indeed its revocation.

In addition specifying these emergencies in the Act also demonstrates a clear commitment from the Scottish Parliament that there should be a full allocation of resources and training and implementation of the emergency measures for such incidents.  

There may of course be other emergencies yet unforeseen and/or which may be temporary.  They obviously cannot be specified, yet there must be some mechanism to cater for them. This is therefore the real purpose of the existing Section 11 in the Bill. It should not somewhat illogically specify one emergency, that is, road traffic in addition to fire and leave out the others of which we are already fully aware.

Members of the Committee are urged to SUPPORT these amendments.
________________________________________________________________________
AMENDMENTS 27, 28, 29, 30, 31, 32 & 33
Colin Fox MSP

Sections 45 & 46
There is considerable concern on the part of the Fire Brigade Union, Trade Unions and the STUC regarding the clear omission in Section 45 of the right of a recognised Trade Union on the statutory negotiation body.  This is all the more glaring by the Executive giving no explanation or reasons for the omission. The amendments to this section intend to rectify this omission.  

The Fire Brigade Union is the recognised independent Trade Union according to law.  We refer to Sections 1, 5 and Schedule A1 of the Trade Union and Labour Relations (Consolidation) Act 1992.  

We would also again restate the position in terms of the European Convention of Human Rights, Article 11.  A Trade Union in order to be effective has a right to be heard.  

Not only has there been no explanation for this omission but the view expressed on behalf of the Executive is that somehow the Fire Brigade Union can lobby a negotiation body. Such an attitude is not only demeaning and disrespectful but marginalises a Trade Union which is otherwise a major stakeholder in the Fire Service. To expect a Union to scurry around trying to talk to persons on a negotiating body in pursuit of its objectives on behalf of its members falls far short of its status as recognised by TULRA 1992 and the obligations in terms of Article 11 of the European Convention of Human Rights.   

It is absolutely essential, as well as being morally & legally necessary to include reference to the ‘Recognised Trade Union’ as indicated in these amendments.

Members of the Committee are urged to SUPPORT these amendments.
________________________________________________________________________
AMENDMENTS 34 & 37 

Colin Fox MSP

Sections 49 & 67
What is intended by ‘reasonably practicable’ is to be found in the Explanatory Notes and other accompanying documents. 

It rests on the case of Edwards v NCB (1949) 1 [ ] ER 743, which establishes the definition as being one where a computation must be made, in which the quantum of risk is placed in one scale and the sacrifice and whether time or trouble or money is involved and the measures necessary to avert the risk, is placed in the other.

If it can be shown that there is a gross disproportion between them, the risk being insufficient in relation to the sacrifice, the person on whom the burden is placed to discharge the burden and provide that compliance is not reasonably practicable.

The foregoing is known as an ‘economic’ test. None of the European Directives contain such a qualification. This definition is therefore erroneous and contrary to Community Law. In so far as this term is used to qualify any regulations seeking to implement the European Directive, it is a dilution of the Framework Directives and the Daughter Directives to which we have referred above.

In seeking to have this qualification, the Scottish Parliament and the Scottish Executive would be acting contrary to Community Law and therefore ultra vires.

Members of the Committee are urged to SUPPORT these amendments.
________________________________________________________________________
AMENDMENTS 35 & 36 

Colin Fox MSP

Section 67
These sections could be interpreted as an attempt to made strike action a criminal offence. These areas are adequately covered in the TULR Act 1992 as shown below. Although the Minister has given the assurance that this is not the intention, it will NOT be for the Minister to make this decision; this will be for the Lord Advocate or a Court to decide

Offences In Relation To Section 52 Duties
In terms of Section 67(2) of the Bill if an employer fails to carry out a duty to which the employer is subject by virtue of Section 52 and the failure to carry out the duty in question puts the relevant person at risk of death or serious injury in the event of fire the employee shall be guilty of an offence. The penalty in respect of such an offence is contained in Sub-Section (6) a fine not exceeding level 5 on the standard scale or on indictment a fine.  In addition of course the employee would have a record of a criminal conviction.

The Bill recognises that the co-operation of employees is an important factor in any fire safety measures of an employer.  Indeed given that the fire safety measures will rest upon employees at whatever level it is difficult to see how fire safety measures could be implemented without the role of employees being recognised.

However, there is, notwithstanding this, a failure to appreciate that the underlying basis for the employee’s co-operation in the past has rested on willing and diligent employees carrying out the measures required.  Indeed many employees who are involved in such safety measures have a special interest in health and safety and with that the attendant interest in fire safety. 

It is our view that providing for a criminal conviction for non co-operation militates against any employee wishing to take any responsibility which entails involvement in fire safety measures.  

The employee motivation will be one of fear of repercussion rather than a willingness to assist, participate and innovate.  There may also be deference to a superior (and indeed a passing up the line) so that the responsibility for the fire safety measure rests elsewhere thus avoiding the likelihood of any charge in terms of this section.

Section 240 of the Trade Union and Labour Relations (Consolidation) Act 1992 does provide for an offence to have been committed where a person breaks a contract of service or hiring and where there is danger to human life or serious bodily injury.  However, such an offence has important qualifications.  The first of these is that the person must have done so “wilfully and maliciously” and secondly must have known or have reasonable cause to believe that the probable consequence of their breaking the contract would have the effect of endangering human life or causing serious bodily injury.

There is therefore already an offence and therefore no need for this section.  Even if this section is still thought necessary it should contain the same qualifications as Section 240.  

To not do so will have the potential for seriously undermining the contribution employees can make to fire safety and a feeling that for some reason they are being singled out.

Criminal Offence Of Non Co-Operation Section 67 and Industrial Action
We have dealt with the duties of employees in terms of Section 52 as above but we have a further position to outline in connection with this section.  The section obliges each employee to take reasonable care for themselves and also relevant persons. We have no difficulty with that obligation.  However, Sub-Section (b) states that “in relation to any requirement imposed by virtue of this part of the employee’s employer co-operate with the employer insofar as is necessary for the purpose of enabling the employer to comply with the requirement.”

If an employee is deemed to have failed to co-operate, then charges will be made against that employee on summary complaint or indictment in terms of Section 67(2).  Article 11 of the Convention for the Protection of Human Rights and Fundamental Freedoms states:-
“Freedom of assembly and association

1. Everyone has the right to freedom of peaceful assembly and to freedom of association with others, including the right to form and to join trade unions for the protection of his interests.

2. No restrictions shall be placed on the exercise of these rights other than such as are prescribed by law and are necessary in a democratic society in the interest of national security or public safety, for the prevention of disorder or crime, for the protection of health or morals or for their protection of the rights and freedoms of others.  This article shall not prevent the imposition of lawful restrictions on the exercise of these rights by members of the armed forces, of the police or of the administration of the State.”

The right to take industrial action is inherent in Article 11. It is our view that any industrial action by firefighter (and in many other circumstances where employees are responsible for firer safety) would by definition in terms of Sections 52 and 67 (2) be deemed to be an offence.  This would therefore negate almost wholly Article 11.  

The section therefore without any further qualification is contrary to the European Convention of Human Rights (and also Human Rights Act 1998) and ultra vires of the Scottish Parliament and Scottish Executive.
Section 240 of the Trade Union and Labour Relations (Consolidation) Act 1992

Breach of contract
240.—(1) A person commits an offence who wilfully and
involving injury to 
maliciously breaks a contract of service or hiring, knowing or
persons or property.
having reasonable cause to believe that the probable consequences of his so doing, either alone or in combination with others, will be— 

 (a) to endanger human life or cause serious bodily injury, or

 (b) to expose valuable property, whether real or personal, to destruction or serious injury.

    

(2) Subsection (1) applies equally whether the offence is committed from malice conceived against the person endangered or injured or, as the case may be, the owner of the property destroyed or injured, or otherwise.

(3) A person guilty of an offence under this section is liable on summary conviction to imprisonment for a term not exceeding three months or to a fine not exceeding level 2 on the standard scale or both.

(4) This section does not apply to seamen.

Members of the Committee are urged to SUPPORT these amendments.
________________________________________________________________________
SUMMARY

When you consider the proposed amendments to Sections 5, 15 & 33, coupled with the Executive’s refusal (so far) to refer to the Recognised Trade Union within the text of the Bill (Section 45) and the criminalising of lawful Industrial Action (Section 67), you are left with a Service that: 

· Can Charge for Core Functions at the point of delivery;

· Can employ anyone to deliver those functions;

· Has no Trade Union reference within the Legislation governing it; and

· Makes it a criminal offence to take Industrial Action (Section 67(2)).
This gives you a public Service that will be extremely attractive to the Private Sector.

In proposing to introduce these measures, is it the intention of the Executive to privatise the Fire Service in Scotland? If not, why are these measures proposed?
The Committee is urged to support those amendments which ensure that the bill: 
· places a statutory underpinning for specified emergencies; 

· includes reference to the Recognised Trade Union;

· removes the word “reasonably” from the phrase “reasonably practicable”;

· does not criminalise lawful Industrial Action;
· guarantees a service to the public, free at the point of delivery; 
· does not open the door to the privatisation of the Service;
· recognises the value & professionalism of Firefighters & Emergency Fire Control Operators by ensuring the full involvement of their recognised representative in a statutory advisory body; and
· the Bill is compliant with European Legislation. 

Further comment will be furnished on amendments being considered by the Committee on Tuesday 25th January 2005.
Yours Sincerely

Ken Ross

Scottish Secretary

Fire Brigades Union
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