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Dear Ms Goldie  
FIRE (SCOTLAND) BILL – ADDITIONAL STATEMENT.

We have been sent a copy of a reply from the Scottish Executive (Mr Snedden, Head of Fire Services Division).  This is dated 24 September 2004.

The Fire Brigade Union is grateful to your good self and the Committee for the opportunity to put forward its views on the Bill which we trust   the Committee found helpful and constructive.

We are instructed by the Fire Brigade Union to write to you given this further written evidence. While the Fire Brigade Union does not want to engage in unnecessarily restating its position it does feel it ought to comment as briefly as possible on this further written evidence.  This is particularly so given that some misunderstandings and misconceptions continue.  There has at the same time been some helpful clarification.  We will take matters in the order of Mr Snedden’s letter of 24 September 2004.
Competence of the Bill

It makes no difference to the lawfulness or otherwise of actions by the Scottish Parliament if the Presiding Officer considers such actions to be lawful.  The Scottish Parliament is a statutory creation and cannot act ultra vires whether through the Executive, a Committee or its Presiding Officer.  It would be acting ultra vires if it were acting in Contravention of the European Convention on Fundamental Human Rights or Community Law (as well as other circumstances).

Section 15 Charging
It will be important for any order to be promulgated soon so that it can be considered as to whether it is compliant with the Article.  As matters stand at present until these orders are assessed there is no compliance. 
Section 45 – Statutory Negotiation Arrangements
The Statutory Negotiation Body will deal with matters which fall within the legitimate concern of a Trade Union and its members.  To not provide that Union with a right to be heard on that body is in contravention of the Article.  To instead point to lobbying and other measures as indirect means to influence that body falls well short of the Article and does not remedy the failure.

Fire Safety Employer/Employee
This paragraph simply restates the definition of employee which we have already pointed to in our submissions.  With respect it also seems to misunderstand what is being said.  What is being said here is not whether this is in compliance with European Community Law and its implementation in Domestic Law but that the definition of employer/employee fails to reflect many working relationships which are not caught by this definition and thereby diminishing greatly the effectiveness of the intended section.  

Duties in Relation to Relevant Premises
We consider that the two paragraphs of the Executive’s letter in relation to this point demonstrate how complicated the fixing of fire safety duty is.  It makes reference to persons:- having control of the premises, not in control in connection with the undertaking, not in control by virtue of being owner, landlords, contractors (not to mention the others we have previously referred to).  The difficulty is in not only an enforcing authority identifying who may be responsible, but, those who are supposed to be in charge of the fire safety, identifying themselves as being responsible and having the necessary power to enforce their responsibilities as against others.
It will be of little value to those affected by any fire safety failure that action is taken against those who have been found to be responsible after the event.  The problem is one of prevention and to leave it to a complex series of transient and unstable relationships and (and where lawyers can shift the burden through a tenancy/landlord contract) is a recipe more for confusion and inaction than robust policy prevention.  There must be some means for an enforcing authority to identify and fix the responsibility in such circumstances and with the person so fixed having the prerequisite powers against others irrespective of what they may decide or fail to decide between themselves.

Scottish Executive, Scottish Parliament Community Law
We are pleased to see that the Scottish Executive have realised that there is no power to disapply the Directive under Community Law as implemented through the Health & Safety at Work at 1974.  

The Scottish Executive is now saying that regulations will be brought into force to replace the provisions in the Health & Safety at Work Act 1974.  It now needs to make clear what these regulations are so that the Scottish Parliament and those who are intended to benefit from the Directives are able to scrutinise and ensure compliance with Community Law.  
We would be grateful if the Committee could determine from the Executive at what stage any draft regulations are.

We also note that there is reference to a Act coming into force later.  It would be equally disadvantageous if the Act was delayed pending regulations and which could and should be examined now.  

Criminal Offence and Non Co-Operation, Section 67 and Industrial Action
The Scottish Executive have failed to address the main point in relation to these sections and that is why the intended offence in the Bill differs from the offence provided for in Section 240 of the Trade Union and Labour Relations (Consolidation) Act 1992.  If no difference is intended then there should be no need for an offence as it is already contained in Section 240 or if it is felt that there should be a specific Scottish offence then the terms of Section 240 should be restated in the Bill.

If there is a difference then in accordance with the normal rules of statutory interpretation it is the meanings of the words used in the Section.  Furthermore it is up to the Lord Advocate to determine prosecution and not the Scottish Executive.  How the Scottish Executive, through Mr Snedden, regard future interpretation of this Section would be of little relevance notwithstanding the terms of the statute.

We should also point out that this section is of considerable concern not only to the Fire Brigade Union but to many trade unions in Scotland because it could fundamentally affect their role.  They would also have to advise their members of the potential repercussions for any fire safety post. 

Impersonation of a Fire Fighter
We have no difficulty with what the Executive have said here.  We would however draw attention again to a related problem, and that is the public being able to identify the responsible person where it is not a uniformed fire fighter

We trust the above is of assistance and thank you once again for your kind attention.

Yours faithfully

THOMPSONS
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