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1.
Introduction

1.1
During a meeting held on Tuesday 5th October 2004 between members of the Scottish Executive responsible for drafting the Fire (Scotland) Bill, a representative of Her Majesty’s Fire Service Inspectorate (Scotland) and representatives of the Fire Brigades Union (FBU) to discuss Part 3 – Fire Safety of the Bill it was agreed that the FBU representatives would supply details of those powers or duties in the Regulatory Reform (Fire Safety) Order 2004 for England and Wales which they believed were not replicated in Part 3 of the Bill.

1.2
It is also recognised that to take account of Scottish Law and also the effects of devolution that the content of Part 3 of the Fire (Scotland) Bill may not be identical to that of the Regulatory Reform (Fire Safety) Order 2004 for England and Wales. However, it is equally anticipated for the sake of continuity and the establishment of a common purpose for fire safety legislation across the UK that the principles contained in the Fire Safety Order 2004 will be replicated in the Fire (Scotland) Bill.
1.3
Section 2 of this document sets out the concerns of the FBU with regard to the duties and powers contained in Part 3 of the Fire (Scotland) Bill.

2.
Observations

2.1
In the Fire (Scotland) Bill there is no use of the term “responsible person” as with the Fire Safety Order 2004. As a result there is no definition of what constitutes a “responsible person”. We believe that this will inevitably lead to confusion for UK wide companies trading both north and south of the English/Scottish border. The general duty of care in the Bill is therefore placed upon an “employer” for workplaces and also a “person” for “relevant premises”. Relevant premises are then defined later in section 72 of Part 3 of the Bill and include workplaces. This is quite confusing compared to the Fire Safety Order which is quite clear on the designation of responsibility for the duty of care.

2.2
In article 8(b) of the Fire Safety Order 2004 a duty is placed upon a responsible person who is an employer in relation to persons who are not his employees (e.g. members of the public visiting his workplace or employees of other employers carrying out work there) to take such general fire precautions as may be required in the circumstances of the case to ensure that the premises are safe. We believe that a similar duty applies to an employer by virtue of section 50 of the Bill but it relies upon the definitions contained in section 73 – Interpretation of Part 3 of the Bill and is extremely confusing and not at all clear.
2.3
We go back therefore to our original submission in paragraph 2.1 above that using the term ”responsible person”  would do much to simplify the intent of Part 3 of the Bill.

2.4
Article 9 of the Fire Safety Order 2004 sets out the duties placed upon a responsible person regarding risk assessments. The Bill refers to risk assessment in sections 49 and 50, but places no duty to record the information or to review an assessment. It appears that it is intended to issue regulations regarding the duties supporting the risk assessment process instead, as section 53 of the Bill gives Ministers power to make regulations about risk assessments. We believe that this should all be contained in the primary legislation, that is the Bill rather than in secondary legislation, that is regulations.
2.5
There are no equivalent duties that we can see in the Bill to those contained in the following articles of the Fire Safety Order 2004;

(a)
article 12  
Elimination or reduction of risks from dangerous substances and

(b)
article 13  
Fire-fighting and fire detection, and

(c)
article 14  
Emergency routes and exits, and

(d)
article 15  
Procedures for imminent danger and for danger areas, and
(e)
article 16  
Additional emergency measures in respect of dangerous substances, and

(f)
article 17  
Maintenance, and

(g)
article 18  
Safety assistance, and

(h)
article 19  
Provision of information for employees, and

(i)
article 20  
Provision of information to employers and the self-employed from outside 

undertakings, and

(j)
article 21 
Capabilities and training, and

(k)
article 22
Co-operation and co-ordination, and
(l)
article 38 
Maintenance of measures provided for protection of firefighters, and

(m)
article 41 
Duty to consult employees, and

(n)
article 42
Special provision in respect of licensed etc, premises, and

(o)
article 43
Suspension of terms and conditions of licences dealing with the same 


matters as this Order, and

(p)
article 44
Suspension of byelaws dealing with same matters as this Order, and
(q)
article 45
Duty to consult enforcing authority before passing plans, and

(r)
article 46
Other consultations by authorities

Many of the duties listed above are transferred into the Fire Safety Order 2004 from The Management of Health and Safety at Work Regulations 1999. We anticipate that they will be implemented via regulations made under section 54 of the Bill, but we can see no very good reason why they should not be contained within Part 3 of the Bill.

A singularly important duty which is missing from the Bill is that the building control body should consult with the relevant authority upon any plans received under the Building (Scotland) Regulations 2004 and to which Part 3 of the Fire (Scotland) Bill and any regulations made thereunder may apply in future.

2.6
We have expressed concern about the content and wording of section 55 of the Bill previously and we continue to be concerned about the powers given to members of the armed forces of the Crown, members of a visiting force, or a constable or any other member of a police force to suspend operation of the Chapter 1 fire safety duties of the Bill. 
Section 55 seems to be attempting to deal with both the application of Part 3 of the Bill to premises occupied by the armed forces of the Crown and visiting forces which we can understand and compromising the duties of the police force in defending against crime or acts of terrorism which we do not understand. The pertinent questions seem to be why do the bodies detailed in section 55  need these powers and by what method will they make application of them known to a person having duties under Chapter 1 of Part 3 of the Bill and to an enforcing authority defined under section 56 of the Bill.
2.7
Section 56 of the Bill details what constitutes an “enforcing authority” which finally refers the reader to a relevant authority which is defined in section 6 of Part 1 of the Bill as a fire and rescue authority or a joint fire and rescue board. So why not just say that in section 56?

2.8
We refer now to the discussion regarding the application of section 34(1) and section 34(2)(b) of the Bill to section 56 of the Bill. We continue to insist that this permits the transfer of an enforcing authority’s powers of enforcement to another relevant authority or, more worryingly, any other person.  
We believe that transfer of function this goes beyond that which is allowed in England and Wales under section 16 of the Fire and Rescue Services Act 2004. That Act permits the transfer of the community fire safety duty under section 6 to another fire and rescue authority or any other person. What is meant by that is clearly explained in the Explanatory Notes to the 2004 Act. 

It does not permit the transfer of the enforcement duties of a fire and rescue authority under the Fire Precautious Act 1971, the Fire Precautions (Workplace) Regulations 1997 or the Regulatory Reform (Fire Safety) Order 2004 to another fire and rescue authority or any other person. It is quite clear that Minister’s in England and Wales  are not prepared to permit such a transfer of the statutory duty to enforce fire safety legislation from a fire and rescue authority.
We are surprised therefore that Scottish Minister’s apparently intend to permit an enforcing authority to transfer its duty of enforcement to another relevant authority or any other person. As the fire safety enforcement duty is an integral part of the integrated risk management function of a fire and rescue service we find it extremely hard to understand why they would be prepared to permit this basic fire safety duty to be devolved beyond another relevant authority and possibly to a commercial company.

That concludes our comments and observations which we promised to send to the Scottish Executive Justices Department regarding Part 3 of the Fire (Scotland) Bill.

THE END
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