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1.
Background

1.1
The common and oft quoted recurring theme running through the whole of the government’s presentation underpinning their proposals for their modernisation programme of the fire and rescue services in England, Wales and Scotland and which will undoubtedly arrive in time in Northern Ireland, has been the need for a culture of proactive prevention to exist alongside and be complimentary to the intervention role of the fire services. By so doing it is expected that deaths and injuries from fire and the incidence of fire generally will be reduced.

1.2
To enable such a culture to exist in places of work and places other than the family home, where they are proposing other fire safety duties for fire and rescue authorities, they are in England and Wales introducing the Regulatory Reform (Fire Safety) Order, which despite its title has the same pedigree as an Act of Parliament. This is a far reaching and all encompassing piece of fire safety legislation which consists of 52 articles and 5 schedules. It has been under creation since June 1997.

1.3
In Scotland because of the effect of devolution the Fire Safety Order proposed for England and Wales has no effect. Neither can it be replicated in Scotland as the parent Act from which it is made, the Regulatory Reform Act 2001, also has no effect in Scotland. Ministers therefore are bringing forward their proposals for a revision of fire safety legislation in Scotland which it is intended, for a commonality of purpose, will adopt the same principles as the Fire Safety Order and insofar as is possible the same detail. 

1.4
However, their fire safety proposals will also be incorporated into a much larger Bill, the Fire (Scotland) Bill that also introduces Ministers proposals for a modernised fire and rescue service in Scotland that replicate those brought forward in England and Wales in the Fire and Rescue Services Act 2004. This has resulted therefore in an extremely complex piece of legislation which is split into no less than 5 parts and which in England and Wales exists as two separate and distinct pieces of legislation.

1.5
However, Part 3 of the Fire (Scotland) Bill which deals with the fire safety preventative role of fire and rescue authorities in Scotland only gives effect to the powers of Ministers and the powers and duties both of fire and rescue authorities and those persons who are caught by duties under the Bill. Part 3 also sets out the interpretation of some of the terms used within it and also its limits of application. Were Part 3 a Bill in its own right then it would only replicate part of the Fire Safety Order.

1.6 
The reason for this is simple, it is proposed by the Scottish Executive that all the other significant parts of the Fire Safety Order that the Bill must replicate to ensure a common approach to fire safety law across England, Wales and Scotland will be introduced as secondary legislation, (i.e. as regulations made under the Bill) by Ministers once it becomes an Act. 

1.7
This means that whilst in England and Wales all aspects of the Fire Safety Order will be introduced simultaneously and redundant fire safety legislation repealed, in Scotland the new fire safety legislation will be introduced in a piece meal fashion which means that to ensure continuity of fire safety standards during this transitionary period some existing, but ultimately redundant, fire safety legislation must remain in force until it can be repealed. This is a recipe for confusion at least, if not for disaster.

1.8
It is against this background that we would pose the following questions to the Executive and Ministers.

2
Questions to be Answered

2.1
Sections 49, 50 and 73 of the Bill define the persons upon whom responsibility for duties of care fall, in article 3 of the Fire Safety Order 2004 these persons are defined as the “responsible person” which takes only one section and leaves little doubt as to whom is caught by that term. In the Bill however, we also see reference to both an “employer” and “a person” as having responsibilities. Unfortunately, the term “a person” is not further defined in the Bill, so who is a person? For the sake of a common legislative approach across the UK why cannot the Bill replicate the Fire Safety Order 2004 approach and use the term “responsible person” and the definitions for it?

2.2
The Fire Safety Order 2004 defines in article 25 which bodies may constitute an enforcing authority and a “fire authority” is clearly stated as being such a body. There is then a list defining those other authorities who may also be an enforcing authority; this is clear and simple legislation which is easily understood by anyone. However, in the Bill the reader finds that in Section 56 of Part 3 of the Bill an enforcing authority can be a “relevant authority” which term they then must go to Section 6 of Part 1 of the Bill to find defined and after all that detective work find that it means a fire and rescue authority. Why is this made so difficult in the Bill, why not just say so in Section 56? 

2.3
The Fire Safety Order 2004 clearly states that an enforcing authority shall enforce the provisions of the Order and any regulations made under it, the Bill refers to the enforcement of Chapter 1 duties and whilst there are powers in Chapter 1 for Ministers to make regulations we can only see reference to risk assessments made under regulations made under section 53 of Chapter 1. 

We would ask why a simple statement in section 56 to the effect that the enforcing authority shall enforce the chapter 1 duties and any regulations made thereunder? A similar question may be posed in respect of the duty holders listed in sections 49 and 50, why are they not under a clear duty to comply with section 49(1) and also any regulations made under section 53?

2.4
Section 55 of the Bill is a complete nonsense, we suspect that part of it attempts to replicate section 40 of the Fire Precautions Act 1971 and regulation 19 of the Fire Precautions (Workplace) Regulations 1997 (as amended) which we can understand, however we have no idea where the reference to a police constable comes from. We must ask for an explanation of what this section of the Bill is attempting to do and why is it proposed that a police constable or any other member of a police force can temporarily suspend operation of the Chapter 1 duties? 

2.5 
Section 58(3) of the Bill - Prohibition Notices, is not as broad in definition as article 31(2) of the Fire Safety Order 2004, nor section 10(3) of the Fire Precautions Act 1971 which is to be repealed in parts (other than reserved matters) by the Bill. Will the Executive advise Ministers to reinstate the FP Act 1971 definition?

2.6
Where are the following duties that are contained in the Fire Safety Order 2004 and should as they are statutory duties really be contained in the Bill, but are not there?

a)
Article 41 – Duty to consult employees

b)
Article 45 – Duty to consult enforcing authority before passing plans, and

c)
Article 46 – Other consultation by authorities

2.7
Is it proposed that the full range of secondary legislation that will be necessary to support Part 3 of the Bill will be brought forward for public consultation prior to it being placed before the Parliament and is it anticipated that the introduction of Part 3 of the Bill will be delayed until the supporting secondary legislation has received the consent of Parliament?
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