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INTRODUCTION
The following comments detail issues which have arisen within the Fire (Scotland) Bill previously referred to in the Fire Brigades Union’s formal Response document of 27th August 2004.
PART 2 - FIRE & RESCUE SERVICES
CHAPTER 1 - PRINCIPAL FIRE AND RESCUE FUNCTIONS
Additional Functions

Section 10 deals with conferral of function in relation to other emergencies.  It is obvious what is envisaged is some flexibility in dealing with other incidents apart from fire and road traffic accident.

We are of the view that this section is far too vague. The Bill should spell out the likely areas and problems which may be encountered with the required preparation.  The additional functions may cover terrorism, radiation, chemical incidents, explosions, disease, epidemics, railway, aircraft and sea.  To not do so may lead to an ad hoc reaction with inadequate preparation, training and foresight for the relevant risk.

The foregoing also gives rise to questions of reserved matters and the inter relationship if any between the responsibilities.  It is better having clarification and some certainty in these areas now rather than when it is too late.
CHAPTER 2 – ANCILLARY FUNCTIONS
Charging

Section 15 deals with charging.  Sub-Section 2 in particular states that they may or may not authorise a charge to be imposed on or recovered from a person other than the person in respect of whom action is taken by the authority. 

Protocol No. 1 of the Convention for the Protection of Human Rights and Fundamental Freedoms Article 1 relates to protection of property:-

“Every natural or legal person is entitled to the peaceful enjoyment of his possessions.  No one shall be deprived of his possessions except in the public interest and subject to the conditions provided for by law and by the general principles of international law.  

The preceding provisions shall not, however, in any way impair the right of a State to enforce such laws as it deems necessary to control the use of property in accordance with the general interest or to secure the payment of taxes or other contributions or penalties.”

Any restriction on Convention Rights must be lawful.  Lawful means inter alia that the provision in question is formulated with sufficient clarity to enable those likely to be affected by it to understand it and regulate their conduct accordingly.

In terms of this Section especially where a person other than the person in respect of which action is taken by an authority can be charged is so wide as to not satisfy this test and therefore is unlawful.

It is also unlawful in that not only is it indeterminable insofar as the persons affected are concerned but those persons have little or no indication as to what the level of charge may be.  

The foregoing is all the more the case given that the charge has no restriction even in the sense that it is commensurate with the costs incurred.  The only qualification in relation to this is Section 15(5) which is concerned with the financial yearly budget of an authority and not with the individual concerned.

It is also indeterminate as to its nature, that is, is it a recompense (it would seem not given that it did not need to be tied with the actual cost), is it a penalty or contribution?

The only comment on this by way of further clarification is the policy memorandum issued by the Scottish Executive, paragraph 41.  It only seems to address this article in terms of Article 2 Right to Life.  

This section is therefore contrary to Contravention Article and therefore ultra vires the Scottish Executive and Scottish Parliament.

CHAPTER 4 –POWERS OR EMPLOYEES AND CONSTABLES

Authorised Employee

This Chapter refers to authorised employees.  While it may be clear as to which employee is responsible or authorised viz a viz an employer the position is not necessarily the same where the public are concerned.  Indeed this is the reason for uniforms. Given the severe penalties for non compliance by way of obstruction, interference etc of an authorised employee it would need to be clear to that person that they were dealing with an authorised person.

Justice Of The Peace

In relation to Section 25(3) the application of authorised employee can be made to a Sheriff or Justice of the Peace. We have no difficulty with the application made to a Sheriff. We do have difficulty with the application made to a Justice of the Peace.  Given that such a step would otherwise be a contravention of civil rights (privacy etc) it is important that proper and full consideration is given to any application.  With all due respect to Justice of the Peace we consider that level of “judicial” protection is entirely insufficient.  The experience of a Justice of the Peace will be mainly with regard to minor criminal offences.  He will also have no legal qualification and little if any experience in civil matters and/or civil liberties.  There should be no application made to Justice of the Peace and it should in fact be confined to a Sheriff.  This should be commensurate with the importance and potential complexity of such applications as counter balanced against civil rights.    It is to be noted that for example Section 61 is confined to a Sheriff.
CHAPTER 6 – CENTRAL SUPERVISION AND SUPPORT

Scottish Ministers Inquiries and Relevant Authority

By the terms defined in Section 39(1) the Scottish Ministers may direct an inspector to inquire into a matter relating to the state and efficiency of a relevant authority and the manner in which the relevant authority carries out its functions.

Section 37 (adherence in relation to the Framework document) allows the Scottish Ministers to cause an inquiry to be held into a situation where the relevant authority may be failing or likely to fail in accordance with the Framework document.

Section 74 of Part 4 also deals with an enquiry.  The Scottish Ministers may cause an inquiry to be held into the manner in which a relevant authority carries out any of its functions under this Act.  They can also deal with the circumstances and steps taken to deal with fire, road traffic accident or any other emergency including the additional functions.

We do not question the need for accountability and the necessary action where a relevant authority is failing to carry out its functions. However a difficulty in principle is that it is difficult to see any mechanism or remedy where the problem with fire safety rests with others other than the relevant authority including the Scottish Ministers themselves.
Scottish Ministers Role in Fire Safety 

The role the Scottish Ministers assume in terms of this Bill is extensive and very specific:-

(a) In terms of section 36 the Scottish Ministers will prepare a document known as a Framework Document laying out priorities and objectives but also containing guidance and the carrying out of the instructions of the relevant authority and other matters.  They will keep such matters under review.

(b) The Scottish Ministers in terms of Section 37 may make orders to the authority to promote fire safety.

(c) In terms of Section 41 the Scottish Ministers may make orders giving general or specific direction to the relevant authority about the use and disposal of property or facilities. 

(d) In terms of Section 42 the Scottish Ministers may make orders requiring the relevant authority to use and maintain equipment and services as so specified.  

(e) In terms of Section 43 the Scottish Ministers may do such things as provide and maintain any equipment, facility and services, contribute to the provision and maintenance of any equipment, facilities and services etc.

(f) In terms of Section 44 the Scottish Ministers may establish and maintain training institutions and centre.  

(g) In terms of Section 31 the Scottish Ministers have powers in relation to reinforcement schemes.

(h) The Scottish Ministers can issue charging orders in terms of Section 15.

(i) The Scottish Ministers can exercise the emergency directions in terms of Section 11. 

(j) The Scottish Ministers can make order for additional function orders.

(k) The Scottish Ministers can suspend Chapter 1 duties.  

It is clear from the foregoing that the Scottish Ministers role will not just be in relation to policy but operational functions of the relevant authority, scope for these functions being carried out by the Scottish Ministers themselves and/or operational orders and documents which relate to operational matters.

The difficulty with Scottish Ministers’ accountability is where a defect in fire safety with regard to specific acts and incidents etc may lie wholly or partly with the Scottish Ministers insofar as their actings (or omissions) have contributed to the lack of fire safety in question.

There seems to be no mechanism specific to fire safety by which any such failing can be identified and addressed.

Scottish Ministers and Expertise

The foregoing also brings us on to a related problem  There is an obligation to consult the relevant authorities and employees of authorities (as considered by the Scottish Ministers) in respect of the Framework Document.  (Section 36(5) and (6).  In terms of Section 77 there is reference to advisory bodies although this is mainly directed to the expenses of such a body.  Section 78 abolishes the Scottish Central Fire Brigade Advisory Council.  We consider that the foregoing, having regard to the major role which the Scottish Ministers have in relation to fire safety, is insufficient and not adequately underpinned by statutory obligation to ensure that they have the available expertise to advise on the duties especially in so far as they relate to the operational requirements which they impose in terms of the Act,.  It may be that the Scottish Ministers as advised by the civil servants intend to obtain such expertise.  If so the Scottish Ministers should be open and transparent about such expertise including such matters as standing, source and extent.  Payment in terms of Section 77 is only one consideration in such an important area.  

Expertise Of Others

Section 34 deals with arrangements for carrying out functions by others.  This would include outside agencies.  There should be more protection under this section to ensure that those appointed also have the correct experience, training and expertise.

Management of the Incident

There is also a general problem with regard to fires, road traffic and other functions and any other persons appointed for these functions.  There could be a number of persons having some responsibility for fire safety either by way of before the event, during the event or after the event.  There is no clear indication or guidance within the Bill as to how those involved are to be co-ordinated and directed and who is in overall charge of an incident.  Without such guidance or provision there is adequate scope for confusion with consequent repercussions for fire safety and safety in other functions envisaged by the Act.

FRAMEWORK DOCUMENT

It is clear that the Framework Document in terms of Section 36 is fundamental to the Bill.

There is no provision within the Bill stipulating the time within which this framework document will be promulgated.

There is therefore the very real risk that those responsible for fire safety will be without such a document and therefore the main means of implementing fire safety under the new regime in Scotland.

We consider this Framework document should be finalised before the passing of the Bill and should be available for consultation and comment now.
CHAPTER 7 - EMPLOYMENT

NEGOTIATIONS ON CONDITIONS OF SERVICE

Section 45 deals with statutory negotiation arrangement. Again this is within the power of the Scottish Ministers who may or may not set up a statutory negotiation body.

This whole section is silent on the existence and rights of a recognised Trade Union.
It is worth being reminded of the Convention of Human Rights in that Trade Unions have a right to be heard.

The omission of a recognised Trade Union is all the more curious given that the legitimacy of a recognised Trade Union is underpinned by  the relevant legislation.

PART 3 - FIRE SAFETY

CHAPTER 1 - FIRE SAFETY DUTIES

Duties Employer/Employee

Section 49 of the Bill deals with duties of employers to employees.  The definition of employee in terms of Section 73(1)(b) for the purpose of this section (and others) is to be found in Section 53(1) of the Health and Safety at Work etc Act 1974.  The definition there means “an individual who works under a contract of employment”

The definition is not only key to the obligations arising out of  Section 49 but among other sections is also a key to Section 52 which deals with duties of employees.  This not only includes a duty on the part of the employee to take reasonable care but in terms of (b) “the employee is to co-operate with the employer as far as is necessary for the purpose of enabling the employer to comply with the requirement”.  

In our view the sections fail to take into account the nature of modern working relationships.  The traditional factory model of an employer with many employees is in many industries no longer applicable and has been replaced by working relationships which can be very ill defined or characterised by such terms as franchises, licences, self employment, temporary work, contract for services and casual labour.  This very much arises out of the fragmentation of the workplace but also strategies for tax avoidance and avoidance of the implications of continuity of employment.

Given that none of these working relationships can be defined as employer and employee those involved will therefore have no responsibilities under Sections 49 and 52.  This is notwithstanding the likelihood that the premises and activities taking place in these working environments may be the same as premises and activities where there is an employer/employee relationship.  The non employer/employee environments will need at least the same attention and arguably in certain circumstances more than the employer/employee environment.    This is a serious weakness in this part of the Bill

“Reasonably Practicable” And Section 49

Section 49 “Duties of Employers to Employees” provides:-

“(1)
Each employer shall ensure, insofar as is reasonably practicable, the safety of the employers and employees in the event of fire in the work place”.

Sub-Section (2) then obliges each employer to carry out an assessment of the work place for the purpose of identifying any risks of fire and then states in sub-paragraph (b) that the employer is to:-

“Take in relation to the work place such of the fire safety measures as are necessary to enable the employer to comply with the duty imposed by Sub-Section (1)”

It is therefore clear that the fire safety measures that are to be taken in terms of any assessment are subject to any qualification in Sub-Section 1. The qualification is “reasonably practicable”.

What is intended by “reasonably practicable” is to be found in the “Explanatory Notes and other accompanying documents”.  (Part 3 - Fire Safety and the commentary on paragraph 72 under Section 49 duties.)  It rests on the case of Edwards -v- NCB (1949) 1 [  ] ER 743 which establishes the definition as being one where a computation must be made in which the quantum of risk is placed in one scale and the sacrifice and whether time or trouble or money is involved and the measures necessary to avert the risk is placed in the other.  If it can be shown that there is a gross disproportion between them, the risk being insufficient in relation to the sacrifice the person on whom the burden is placed to discharge the burden and provide that compliance is not reasonably practicable.

The foregoing is known as an “economic” test.  None of the directives contain such a qualification.  This definition is therefore erroneous and contrary to Community Law.  In so far as therefore this term is used to qualify any regulations seeking to implement the European Directive it is a dilution of the Framework Directives and the daughter directives to which we have referred above. 

In seeking to have this qualification to any fire safety measure the Scottish Parliament and Scottish Executive would be acting contrary to Community Law and therefore ultra vires.  

Duties In Relation To The Relevant Premises

It may be thought that these other working relationships may be covered by duties in relation to the relevant premises at which they work (S.50). 

Here too there seems to be a failure to appreciate the changing nature of our working environment.  The traditional, stable owner/occupier or landlord/tenant relationship (some for many years) is the exception rather than the rule (and increasingly so).  The market is now more characterised by very short tenancies, short leases, licenses and what one might call “fleeting occupation”.  Furthermore while the activities which are most relevant to fire safety are carried on by an enterprise on the premises (under whatever guise) it can be the case that they have little or no responsibility for the premises.

Even where there is some responsibility it can be somewhat difficult against the above background to determine who in fact has control among the different and often indeterminate relationships which exist between those working on such premises. 

Leaving aside the question of control and turning to questions of tenancy (or contract) the obligation in terms of Sections 50(2) is restricted by the extent of the obligation in terms of the contract or tenancy.  The extent of responsibility is therefore left with those making a contract or tenancy.

If we turn finally to ownership the link between the owner and what goes on in the premises can also be very remote.  Ownership is not so much tied to the premises but more seen as an investment return with a number of intermediaries between the owner and the activities on the premises.  Indeed owners of commercial premises are often holding companies, assignations of the interest are frequent and even an occupier or tenant will have little knowledge of the current owner/landlord.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                           

Ineffectiveness

The principle upon which the Bill rests having regard to these sections is to assume that loose, ill defined and  temporary relationships which may occur for economic reasons are the foundation for responsibility in respect of fire safety.  Indeed there may now be an additional reason when forming these relationships to offset the responsibility of fire safety.  The foregoing is made all the more difficult given that the Bill rests on fixed and outdated assumptions that all relationships are somehow encapsulated in these traditional landlord/tenant, employer/employee relationships.  Even if somehow responsibilities are identified between themselves by those involved there is a serious question mark over the enforceability of any safety measures which they might seek to implement.  Unlike the employer/employee relationship where enforcement viz a viz employees can be understood it is difficult to see how, assuming we identify those responsible, they would be able to enforce the safety measures in terms of Section 50 because of the looseness of the legal ties on a practical level through the various relationships.

The foregoing is all the more so given that there is no corresponding duty as with an employee in terms of Section 52(b).

CHAPTER 2 - ENFORCEMENT

Enforcement of Chapter 1 Duties 

Section 56 deals with the enforcing authorities and powers of enforcement officers.  It may be thought that if those involved in the relationship to which we have referred failed to identify themselves as responsible and/or failed to carry out the safety measures we can fall back on this section.  Section 59 deals with enforcement notices but this depends on identification of those responsible under Chapter 1.

In addition given the transitory nature of the relationships to which we have referred an enforcement notice against the one person may be short lived if they have no longer any responsibility for fire safety.  Section 60 alteration notices seems to depend upon the alterations being notified in the first place.  This begs the question whether the person or persons can be identified even among themselves to give notification of these changes.  

CHAPTER 3 - MISCELLANEOUS: 

SCOTTISH EXECUTIVE, SCOTTISH PARLIAMENT AND COMMUNITY LAW

Section 66 under the heading “Consequential Restrictive Application of Certain Other Enactments” restricts the Fire Precautions Act 1971 and the Fire Precautions (Work Place) 1987 to reserved matters.  They are therefore disapplied for a substantial part of fire safety in Scotland.  

This means for example in terms of the Fire Precautions (Work Place) 1997 the regulations in respect of firefighting and fire detection, emergency routes and exits will no longer be applicable.

The Fire Precautions (Work Place) Regulations 1997 sought to implement insofar as fire safety is concerned the Work Place Directive 89/654/EEC.  The directive contained specific requirements in respect of emergency routes and exits and fire detection and firefighting.

In disapplying the Fire Precaution (Work Place) Regulation 1997 the Bill is seeking to disapply the Work Place Directive.   As such the Scottish Executive and Scottish Parliament would be in breach of Community Law as they have no power to do so.  The Scottish Executive and Scottish Parliament are and will be acting ultra vires.

The Bill in terms of Section 65 also seeks to disapply Part 1 of the Health & Safety at Work etc Act 1974 again insofar as it relates to fire safety other than in relation to reserved matters.  It would therefore be disapplying regulations made under Part 1 of that Act, that is the Provision and Use of Work Equipment Regulations 1992, Personal and Protective Equipment at Work Regulation 1992, Manual Handling Operations Regulations 1992 and others.  This is in effect the whole safety regime sourced from the Framework Directive 89/391/EEC and its daughter directives EEC Directive 89/656 (Personal Protective Equipment), EEC Directive 90/269 (Manual Handling).  In attempting to disapply the EEC Directives insofar as relating to fire safety the Scottish Executive and Scottish Parliament are and will be in breach of Community Law and acting ultra vires.

It may be thought that the Scottish Executive and Scottish Parliament will be fulfilling the terms of the Directives by providing within the Bill Section 54 which gives Scottish Ministers power to make regulations about fire safety.  This would mean that they would be implementing the directives by a new set of regulations.  However, it is to be noted that Sub-Section (1) states that the Scottish Ministers “may” by regulation make provision about fire safety in relevant premises.  It is not however a question of if these regulations are disapplied, the Scottish Ministers have an option, signalled by the word “may”, to bring in regulations.  In terms of the directives they are obliged to make regulations about fire safety to implement the directives.

There is also a further difficulty in that it may be the intention that the Bill will be passed and once that is done the Scottish Ministers will then consider making regulations.  There will therefore however be an indefinite period throughout which there will be no protection for those it is intended should have the protection by virtue of the directives.  The Scottish Executive and Scottish Parliament and insofar as permitted by Westminster will be acting contrary to Community Law and ultra vires.

CHAPTER 4 - OFFENCES

Offences In Relation To Section 52 Duties

In terms of Section 67(2) of the Bill if an employer fails to carry out a duty to which the employer is subject by virtue of Section 52 and the failure to carry out the duty in question puts the relevant person at risk of death or serious injury in the event of fire the employee shall be guilty of an offence.   The penalty in respect of such an offence is contained in Sub-Section (6) a fine not exceeding level 5 on the standard scale or on indictment a fine.  In addition of course the employee would have a record of a criminal conviction.

The Bill recognises that the co-operation of employees is an important factor in any fire safety measures of an employer.  Indeed given that the fire safety measures will rest upon employees at whatever level it is difficult to see how fire safety measures could be implemented without the role of employees being recognised.

However, there is, notwithstanding this, a failure to appreciate that the underlying basis for the employee’s co-operation in the past has rested on willing and diligent employees carrying out the measures required.  Indeed many employees who are involved in such safety measures have a special interest in health and safety and with that the attendant interest in fire safety. 

It is our view that providing for a criminal conviction for non co-operation, militates against any employee wishing to take any responsibility which entails involvement in fire safety measures.  

The employee motivation will be one of fear of repercussion rather than a willingness to assist, participate and innovate.  There may also be a deference to a superior (and indeed a passing up the line) so that the responsibility for the fire safety measure rests elsewhere thus avoiding the likelihood of any charge in terms of this section.

Section 240 of the Trade Union and Labour Relations (Consolidation) Act 1992 does provide for an offence to have been committed where a person breaks a contract of service or hiring and where there is danger to human life or serious bodily injury.  However, such an offence has important qualifications.  The first of these is that the person must have done so “wilfully and maliciously” and secondly must have known or have reasonable cause to believe that the probable consequence of their breaking the contract would have the effect of endangering human life or causing serious bodily injury.

There is therefore already an offence and therefore no need for this section.  Even if this section is still thought necessary it should contain the same qualifications as Section 240.  

To not do so will have the potential for seriously undermining the contribution employees can make to fire safety and a feeling that for some reason they are being singled out.

Criminal Offence Of Non Co-Operation Section 67 and Industrial Action

We have dealt with the duties of employees in terms of Section 52 as above  but we have a further position to outline in connection with this section.  The section obliges each employee to take reasonable care for themselves and also relevant persons. We have no difficulty with that obligation.  However, Sub-Section (b) states that “in relation to any requirement imposed by virtue of this part of the employee’s employer co-operate with the employer insofar as is necessary for the purpose of enabling the employer to comply with the requirement.”

If an employee is deemed to have failed to co-operate then charges will be made against that employee on summary complaint or indictment in terms of Section 67(2).  Article 11 of the Convention for the Protection of Human Rights and Fundamental Freedoms states:-

“Freedom of assembly and association

1. Everyone has the right to freedom of peaceful assembly and to freedom of association with others, including the right to form and to join trade unions for the protection of his interests.

2. No restrictions shall be placed on the ercise of these rights other than such as are prescribed by law and are necessary in a democratic society in the interest of national security or public safety, for the prevention of disorder or crime, for the protection of health or morals or for their protection of the rights and freedoms of others.  This article shall not prevent the imposition of lawful restrictions on the exercise of these rights by members of the armed forces, of the police or of the administration of the State.”

The right to take industrial action is inherent in Article 11.  It is our view that any industrial action by firefighter (and in many other circumstances where employees are responsible for firer safety) would by definition in terms of Sections 52 and 67 (2) be deemed to be an offence.  This would therefore negate almost wholly Article 11.  

The section therefore without any further qualification is contrary to the European Convention of Human Rights (and also Human Rights Act 1998) and ultra vires of the Scottish Parliament and Scottish Executive.
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