Fire Brigades Union Scotland

[image: image1.png]



Fire Brigades Union

Scotland

Submission to

Justice 2 Committee

of the

Scottish Parliament

on the

Fire (Scotland) Bill

August 2004

INTRODUCTION

The Fire Brigades Union Scotland welcomes the Fire (Scotland) Bill as a statutory vehicle to shape new Legislation for the Fire Service in Scotland that will meet the needs of the people of Scotland and Firefighters & Emergency Fire Control Operators alike.

In commenting on the Bill, we are anxious to point out both the merits and demerits of the proposals, as we see them, and as a means, not only inform the Committee, but also to offer the Committee issues they may wish to consider throughout this staged process.

We have also taken into account the observations and recommendations of the House of Commons Regulatory Reform Committee regarding Scotland, contained in paragraphs 32 to 38 of the Eleventh Report of Session 2003-4, in respect of the Proposals for the Regulatory Reform (Fire Safety) Order 2004 in England and Wales. We hope that the Committee & Ministers will similarly apply themselves to those observations and recommendations, so that a common and compatible system of Fire Safety Legislation exists across the United Kingdom.

The ultimate aim must be an Act that reflects the needs of the Parliament, employers, employees and, most importantly, the people of Scotland.

The Fire Brigades Union wishes to bring the following issues to the attention of the Committee:

PART 1 – “FIRE AND RESCUE AUTHORITIES”
Although many of these Sections have been rewritten from the 1947 Act, it appears from the outset of the Bill that there is a move towards Centralisation, giving wide ranging powers to Ministers, but without maintaining the same level of accountability. This seems to contradict the twin visions contained within the White Paper, of ensuring local decision making and local democracy.

Furthermore, in this part, as with all other parts, consultation issues do not refer to the recognised Trade Union, rather “such other persons that are deemed appropriate” 

PART 2 – “FIRE AND RESCUE SERVICES”
CHAPTER 1 - PRINCIPAL FIRE AND RESCUE FUNCTIONS

It is our firm belief that if the Scottish Executive is truly committed to improving the appalling record of Fire Deaths that we endure as a nation, then as part of the Principal Fire & Rescue Functions of the Service, a ZERO tolerance policy to ALL fire deaths must be adopted as the ultimate goal for the Fire Services of Scotland. 

The inclusion in Sections 7 & 9 of Fire Safety Duties and Road Traffic Accidents as a Statutory Obligation is welcomed. These functions have been carried out for many years by Firefighters and it is right & proper that they are finally acknowledged and enshrined in statute.
The provision of other Services in Section 10 affords Fire Authorities to task Firefighters to carry out any function that they deem appropriate. Whilst Firefighters have always carried out a wide range of tasks & duties, this provision has no checks & balances and opens the door to an infinite range of tasks at the whim of a Fire Authority.  Does it, for instance, envisage the Fire Service should be involved where there have been acts of terrorism, radiation and chemical incidents, explosions, biological incidents, disease, epidemics, railway, aircraft and sea? 
We are also concerned that without proper identification now of areas where the Fire Service can assist, it will be an ad hoc reaction with inadequate preparation, training and foresight for the relevant risk.  In addition, whatever Scottish Ministers envisage, may involve reserved questions.  The inter relationship between the responsibilities should also be clarified now rather than when it is too late.
For any incident, the Bill does not deal with questions of co-ordination, direction and management of incidents.  This is particularly so having regard to those who may be involved, such as firefighters, police, emergency medical resources, military resources and outside agencies.  Without such provision there is adequate scope for confusion, with the consequent repercussion for fire safety and safety for any other functions envisaged by the Bill.
CHAPTER 2 - ANCILLARY FUNCTIONS
The terms of Section 15 will be contrary to Protocol 1 of the Convention and Prevention of Human Rights and Fundamental Freedoms Article 1. The provision does not make it clear, with sufficient clarity, that those likely to be affected by it understand it and regulate their conduct accordingly.  It is indeterminate as to who may or may not be liable, the amount for which they may be liable and also as to the nature of the charge. The Scottish Executive and Scottish Parliament are, in our view, acting ultra vires insofar as this section is concerned.

CHAPTER 4 - POWERS OF EMPLOYEES AND CONSTABLES

We welcome the statutory recognition given to the Fire Service in Section 27, in the role of the Authority to investigate fires and acquire such goods and materials for testing & analysis. This will contribute greatly in expanding the knowledge & future development of Fire Safety measures.

CHAPTER 5 - MUTUAL ASSISTANCE ETC

Section 33 affords the ability for Fire Authorities to call on the assistance of others in carrying out duties on the fireground, which may be invaluable, particularly in the case of collapsed buildings and other similar emergencies. There is also no statutory protection under this Section to ensure for the public, and those working with them, that such persons have the relevant experience and training. 

Consequently, any such arrangement must ensure that assistance can be provided to the Fire Service at all relevant times and that the persons providing the assistance are properly trained in the duties and tasks that they may be expected to undertake under emergency conditions and may be clearly identified as providing such a service on behalf of the Fire Service, whom they are assisting. A clear line of command at incidents for such persons will also need to be established, both for their protection, the protection of relevant Authority firefighters, other emergency service personnel and members of the public.
Also, for authorised persons, while it may be clear as to which employees are responsible or authorised, viz a viz an employer, the position is not necessarily the same where the public are concerned.  Indeed this is the reason for uniforms.  Given the severe penalties for non compliance by way of obstruction or interference, etc, these sections need further specification. 
Section 34 affords a relevant Authority with the power to privatise part or all of the functions of the Fire Service, including the enforcement of fire safety duties under Part 3 of the Bill (Section 34(1) refers to Section 56, which details the duties of enforcing Authorities for the purposes of fire safety enforcement). In the case of fire safety enforcement, they may therefore delegate the duties of an enforcing Authority to “any other person”. These proposed powers are contained within Section 34(1) supported by provisions in section 34(2)(a) and 34(2)(b). 
Given the avowed intent of Ministers both in England, Wales and Scotland to move the Fire Service away from a culture of intervention to one of prevention and to fire cover arrangements based upon risk assessment, in which fire safety enforcement will play a major and pivotal role, it seems most peculiar to allow the statutory potential for the Fire Service functions, both of intervention and prevention, to be hived off to bodies other than other relevant Authorities. No doubt Ministers will be able to explain their thoughts on this issue more fully to the Parliament and the Scottish people, when the Bill is debated.
It is also interesting to note that, by virtue of Section 35, Ministers may only direct two relevant Authorities to enter into arrangements under the Section 34 powers, yet a relevant Authority may hive off any of its functions to almost anyone, as long as, in the case of the relevant Authority’s function to extinguish fires, they employ firefighters.
CHAPTER 6 - CENTRAL SUPERVISION AND SUPPORT

The Framework Document, referred to in Section 36, is fundamental to the Bill.

It is unclear when the Framework Document will be published and, indeed, who is writing it. The Scottish Central Fire Brigades Advisory Council (which is to be abolished – see section 78) should be the body that produces, considers and advises the minister on this important document. This, however, is not the case.

It is still unclear what structure, if any, will replace the SCFBAC and who will be part of that structure. It is an integral and vital part of the accountability and transparency of the Ministerial role that the Minister has an appropriate structure in place to properly analyse, consider and advise him/her on matters concerning the Service. This is entirely necessary to properly and adequately inform, advise and report to (see Section 38) the Parliament. This structure should be on a statutory basis and include the principles of Social Partnership.

Any new structure must be fully inclusive of the major stakeholders in the Service and must not be exclusive to one organisation or unelected/appointed advisors. 

Such matters as the Framework Document will address are:

· Fire Prevention & Risk Management



· Working Together

· Effective Response

· Resilience & New Dimension

· Fire & Rescue Staff

· Workforce Development

· Finance

· Performance Management

· Research

Given that these vital areas will all form a major part of the Framework Document, it is essential that this is agreed with the recognised accredited Fire Service Trade Union Representatives, to ensure that they are both achievable and relevant. 

If, meanwhile, Scottish Ministers have or intend to take advice on the Framework Document, they should identify these bodies or persons, what their standing is, when the advice is obtained, its contents and potential interest.  Such advice should be open and transparent and not rendered “behind closed doors”.

CHAPTER 7 - EMPLOYMENT

Section 45 affords Ministers the facility to establish a “statutory negotiating body” for the purpose of negotiating the conditions of service of employees of relevant Authorities in Scotland.
What is glaringly missing from this Section is the term “recognised Trade Union”. The explanatory notes state that the body should include “representatives of employers and employees (which may include a trade union)…”. 
The Section is silent on the existence & rights of a Trade Union, which contravenes the Convention of Human Rights. Given that the legitimacy of a Trade Union is underpinned by Legislation, the recognised Trade Union must be recognised in the Section.

It seems that any Scottish body would not reflect the agreed constitution of the present UK NJC. In fact there is no mention at all regarding what the constitution of this Scottish body would be and indeed how it might arrive at an agreement. The presumption is that the Minister will make all decisions regarding these matters, which would be entirely inappropriate.
PART 3 - FIRE SAFETY

In respect of this Part of the Bill, we must express our general concern over the way that this has been proposed. The basic proposal is to place all the powers and duties relating to fire safety within this Part and then use the powers given to Ministers to make regulations to define specific areas of responsibility. Despite previous pleas to the Executive from the Fire Brigades Union to reconsider their proposals, to combine what is essentially two distinct and complex pieces of legislation into one statute, our advice was ignored. 

As a result we have this strange approach to Fire Safety Legislation which does not currently share a common direction or approach with that proposed for England and Wales. In England and Wales the duties of fire safety care will fall upon the “responsible person”, whilst in Scotland they will fall upon the employer. Then, in Section 50, we see them falling upon some strange undefined person who has control of the relevant premises. 
In view of the paradoxes created by this strange and most unfortunate method of introducing what should be modern and all encompassing fire safety law into Scotland, this Part of the Bill needs urgent scrutiny & review.
CHAPTER 1 - FIRE SAFETY DUTIES

Sections 49 & 52 deal with the duties of employers and employees.  These Sections fail to recognise the changing nature of the working environment and the replacement of traditional working relationships of employer/employee, by relationships which are ill defined or characterised by such terms as franchisees, licensees, self employment, temporary work, contract for services, agencies and casual labour.  Such relationships are increasing.  They will not be covered by Sections 49 and 52. This is a serious weakness in the Bill.

Section 50 also has weaknesses.  It too fails to appreciate the changing nature of the working environment.  It rests on the owner and landlord/tenant relationship.  Working environments are more characterised by very short tenancies, short leases, licences and fleeting occupation.  There is also a number of intermediaries and distance between the landlord/owner and the user of a premise. It is far from sufficient to rest such an important duty on such indeterminate and transitory relationships.  They may not identify themselves as being responsible and those who do accept responsibility may have little legal power to enforce safety measures, not to mention the very real practical difficulties in identifying and keeping track of those responsible. 
Section 49(1) is qualified by the term “reasonably practicable”. Sub-Section 2 provides for fire safety measures to be taken and compliance with the duty imposed by the duty in Sub-Section (1).  In other words any safety measures are always qualified by the term “reasonably practicable”.  The reference to Edwards -v- NCB 1949 1 All ER April (Explanatory notes and other accompanying documents) is an economic test and not contained in the Directives to which we refer below.  
Insofar as, therefore, this term is used to qualify any regulations seeking to implement the European Directive, it would be a dilution of the Framework Directive.  The Scottish Parliament and Scottish Executive are therefore acting ultra vires.
Similar problems arise with regard to Sections 56, 58, 59 and 60.  Those charged with enforcement will also have difficulty in identifying and keeping track of those who may be responsible.  In addition Section 60 depends upon alterations being notified in the first place. This begs the question whether the person or persons can be identified, even among themselves, to give notification of the changes.

In any event the Section is far too wide and will have the effect of demotivating employees who would otherwise be prepared to participate, assist and innovate in fire safety responsibilities.  They may also defer to a superior to avoid responsibility.  

Section 55 affords a temporary suspension of the Chapter 1 duties to enable the person listed in Section 55(2) to carry out their duties. We have to admit to being completely mystified by this provision as it allows the persons listed in Section 55(2) to suspend the operation of Chapter 1 duties, for undefined reasons, in pursuit of undefined duties. 
CHAPTER 2 - ENFORCEMENT

Section 56 places a duty upon the enforcing Authority (which, in the draft Regulatory Reform (Fire Safety) Order in England and Wales, is quite clearly stated as being the Fire Authority) to enforce the Part 3 Chapter 1 duties. It does not however place a duty upon the enforcing Authority to inspect premises or indeed a duty upon the Minister or the Executive to ensure that they are carrying out their duties in a proper manner. 
We are concerned that the powers of enforcement officers may not extend to regulations made under Section 55, as that Section gives Ministers powers to make regulations and unless the regulations in turn contain duties, it is not clear if they constitute duties under Chapter 1 to which Section 56(3) and Section 57(1) refer. This issue needs clarification and resolution.

In Section 58, which refers to Prohibition Notices, there has been a subtle and potentially dangerous change of wording from those contained within section 10 of the Fire Precautions Act 1971. 
The wording in this section limits an enforcing Authority to only issuing a prohibition notice in respect of matters affecting the means of escape, rather than issues affecting the wider risk of fire, as allowed for in the original wording used in the 1971 Act. We would recommend that the wording in Section 58(3) be replaced with the wording contained in Section 10 of the Fire Precautions Act 1971.
CHAPTER 3 - MISCELLANEOUS

Section 65 disapplies Part 1 of the Health and Safety at Work Act 1974 and therefore, by implication, the regulations made by Part 1 of that Act, including the Provision for Use of Work Equipment 1992, Personal and Protective Equipment at Work Regulations 1992, Manual Handling Operations Regulations 1992 and others.  This is in effect the whole safety regime sourced from the Framework Directive 89/391/EEC and its daughter directives, for example, EEC Directive 89/656 (Personal Protective Equipment), EEC Directive 90/269 (Manual Handling).  In attempting to do so, the Scottish Executive and Scottish Parliament will be in breach of Community Law and acting ultra vires.

Section 66 also seeks to disapply the Fire Precautions (Workplace) Regulations 1987 and also impliedly disapplying the Workplace Directive 89/654/EEC.  The Scottish Executive and Scottish Parliament would also be in breach of Community Law and acting ultra vires.

CHAPTER 4 - OFFENCES
This section appears to be in contradiction to the Trade Union & Labour Relations Act and contravenes Article 11 of the Convention for the Protection of Human Rights & Fundamental Freedoms.
PART 4 - MISCELLANEOUS

Sections 74 & 75 deal with Inquiries.  Inquiries are also referred to within Sections 37 and 39 of the Bill.  

As we have stated the Scottish Ministers’ role is extensive.  This is not only in relation to policy but in operational matters. Reference is made to Sections 11, 15, 31, 36, 37, 41, 42, 43 and 44 of the Bill.  

Given the Scottish Ministers extensive role in fire safety and other areas, including detailed operational matters, the difficulty lies where the Scottish Ministers are responsible for a defect in fire safety, wholly or partly, in so far as their actions or omissions have contributed to the fire (or other) safety problem in question.  There is no accountability in the Bill and no mechanism by which any such failing can be identified or addressed.  This is a serious failing in the Bill.

SUMMARY

It is overwhelmingly apparent to the Fire Brigades Union that Scottish Ministers will be afforded an increased and more direct role, not just in relation to policy making, but also with regard to the operational functions of the Fire Services. 

Given that the long standing Scottish Central Fire Brigades Advisory Council is to be abolished, with no obvious statutory consultative successor body proposed to replace it, and also taking into account the major role that the Minister and his/her civil servants will have, we consider that this is not adequately underpinned by a statutory obligation to ensure that they have the available expertise to advise on the duties, especially in so far as they relate to the operational requirements which they impose in terms of the Act.
It is not in the interests of those within the Service, or the people of Scotland, for Ministers to be involved in the micro-management of the Fire Service.
This is all the more so given that there is no scope in the Bill for the accountability of the Scottish Ministers, where they may be wholly or partly at fault in complex areas of fire safety and other functions.

There are also serious weaknesses in the Bill, by its failure to address modern working relationships and environments.

The Bill provisions, especially in areas of health and safety, are ultra vires by being in breach of Community Law and/or Contravention for the Protection of Human Rights and Fundamental Freedoms.

The Bill also fails to adequately deal with the question of additional functions, apart from road traffic incidents, and fundamental questions of co-ordination and management.  

In general it seems that the Bill is very extensive in its powers, in many respects unlawful, but very short on content and accountability.  
For the above reasons, the Fire Brigades Union does not feel that the Bill satisfies the four objectives outlined in the Policy Memorandum.
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