Justice 2 Committee 
8 th Report, 2004 (Session 2) 
Stage 1 Report on the Fire (Scotland) Bill
The Committee reports to the Parliament as follows—

INTRODUCTION
1. The Fire ( Scotland) Bill was introduced on 28 June 2004 by the Minister for Justice, Cathy Jamieson. On 30 June, the Parliament designated the Justice 2 Committee as lead committee on the Bill. Under Rule 9.6 of the Parliament’s standing orders, it is for the lead committee to report to the Parliament on the general principles of the Bill. 

2. The Justice 2 Committee received reports from the Finance Committee and the Subordinate Legislation Committee. These are attached as Annexes A and B. 

3. All evidence provided to the Justice 2 Committee is included at Annexe D to this report. 

BACKGROUND AND CONSULTATION
1. The existing legislation governing the fire service is the Fire Services Act 1947. The Scottish Executive suggests in the Policy Memorandum that, although parts of the 1947 legislation are still perfectly adequate, to rely on existing legislation would mean that the Scottish framework “would be skeletal in comparison with the England and Wales legislation; would be difficult to read; and would do little to progress the modernisation agenda.”1 

2. This Bill follows a two-year period of consultation which started with the publication in April 2002 of a wide-ranging Executive consultation, “The Scottish Fire Service of the Future”. This was followed in December 2002 by the report of the UK Government’s Independent Review of the Fire Service (the Bain review);2 and in June 2003 the Office of the Deputy Prime Minister published a white paper on the fire service in England and Wales. In October 2003 the Scottish Executive published its consultation paper on proposed legislative changes,3 which formed the basis for this Bill. 

3. The principal purposes of the Bill are the delivery of a modernised fire and rescue service responsive to the demands of the 21st Century;4 providing a mechanism for a National Framework to set out central Government strategic direction by way of national and local priorities and objectives; and revision of fire safety legislation. 

4. Much of the detail of the new framework will be set out in secondary legislation and in the National Framework. The Executive has indicated that there will be a range of further consultations, a number of which will be taking place during the passage of the Bill. 

5. It is difficult to reach a conclusion on parts of the Bill without more detail about what is intended. We also note the concerns of the Finance Committee, in its report to the Justice 2 Committee, that it is being asked to scrutinise the financial implications of this Bill while there are a number of key policy decisions, which may well have substantial costs implications, still to be taken (in relation to control room arrangements, the Firelink project and integrated risk management plans (IRMPs)). 

6. The Committee therefore welcomes the Executive’s intention to consult during the Bill’s passage on a range of areas including the National Framework, fire safety regulations, charging and functions orders and the new advisory structure. 
EVIDENCE TAKEN BY COMMITTEE
1. The Committee issued its call for evidence in July 2004 and received 24 written responses. On 9 September we took oral evidence from the Executive Bill team. On 14 September we took evidence from the Chief Fire Officers Association Scotland (CFOA), the Fire Brigades Union (FBU) and the Retained Firefighters Union (RFU). On 21 September we took evidence from Her Majesty’s Chief Inspector of Fire Services for Scotland (Jeff Ord), the Scottish Fire Services College and COSLA. Finally on 28 September we took evidence from the Fire Officers Association (FOA) and the Deputy Minister for Justice, Hugh Henry. 

ISSUES CONSIDERED BY THE COMMITTEE
General 
1. The evidence we received indicated that the Bill and its policy intentions were generally welcomed. All of our witnesses agreed that the existing legislation should be brought up-to-date, to reflect the breadth of the role and functions carried out by the fire service and to deliver a clear framework of responsibilities for fire safety. 

2. A range of specific issues was raised and these are discussed in the following sections. Some witnesses also had broad concerns about the overall approach taken by the Bill including the balance between central strategic direction and local accountability; the extent of Ministerial powers; and the need for clarity about governance of the fire service. 

3. CFOA pointed out that the Bill has some 27 areas where Scottish Ministers take powers to direct the way in which fire services will be managed.5 They felt that there should be a clear division between the three different levels of responsibility, with strategic direction from Ministers, governance with fire authorities and management from the firemaster.6 CFOA suggested that the bill does not make “those lines of responsibility clear enough to enable us to ensure things do not get clouded”.7 Among other things, they wanted to see a direct statutory line of reporting responsibility from the firemaster to the fire authority, as exists in the 1947 Act.8 

4. The FBU shared some of these concerns, wanting clarity in the legislation about the responsibilities of chief officers and about the local democratic control to be exercised by fire authorities.9 COSLA also expressed concern that the legislation did not clearly enough set out the local democratic and operational control which they saw as essential for an effective fire service.10 

5. The Chief Inspector, Jeff Ord, was less concerned about the extent of Ministerial powers, which he perceived as “no greater than what many ministers already have in relation to other essential public services”.11 His perception was that the concerns being expressed could be resolved through detailed drafting changes but that the overall form was broadly right, and necessary to achieve further modernisation.12 

6. The Minister also sought to reassure the Committee about the powers conferred on Ministers by the Bill. He emphasised that “the fire and rescue service will remain a local government service and that its day-to-day operation and management will take place at local level.”13 On the specific issue of the firemaster’s role, he was confident that this could be made clear through contractual arrangements or the fire board’s standing orders, given that the board is the accountable body for the fire service.14 

7. The Committee is content with the overall approach to the Bill but, in the light of the concerns expressed, asks the Minister to give comfort to the Committee and the Parliament at Stage 1 by clarifying who would be in overall command and control in a major fire situation. 
Part 1: Fire and Rescue Authorities 
Structure of Fire Service 
1. The Bill does not in itself make any changes to the present structure of the fire service. Part 1 of the Bill establishes each local government authority as the fire and rescue authority for its area and provides for joint fire and rescue boards which can cover more than one local authority where this is the most efficient approach. Section 4 provides for the continuation of the existing eight joint fire boards; the other powers in Part 1 would enable changes to be made to this structure in the future. 

2. A number of the responses from fire authorities, and the oral evidence from CFOA1 expressed concern that Part 1 of the Bill puts the power to amalgamate fire boards firmly in Ministers’ hands with no scope for authorities to bring forward their own voluntary proposals for amalgamation schemes. Executive officials advised that, even where fire authorities initiated proposals for amalgamation, these had always had to be approved by Ministers.2 The net effect of the new sections was therefore no different from the current legislation, since it does not prevent authorities from putting forward proposals to Ministers. 

3. Some of our witnesses expressed concern about possible future reductions in the number of fire authorities. The question of the number of authorities arose particularly in the context of the number of fire control rooms (discussed below). Both FBU and CFOA expressed concern that the number of control rooms might end up determining the number of brigades, rather than the question of the number of brigades being determined on its own merits. On the other hand, the Chief Inspector seemed to suggest that the drive for modernisation would almost inevitably lead to more amalgamations, because of the greater budget flexibility in larger authorities and also because of the increasing strain on management teams in smaller authorities.3 

4. The Committee considers that these powers are appropriate but seeks assurances that the consultation required under section 2 will be comprehensive and transparent and will include all interested parties. 

Fire Control Rooms 
1. The proposal to reduce the number of control rooms from the present eight emerged from a review undertaken by Mott McDonald consultants at the request of HM Fire Service Inspectorate for Scotland. Although the proposal does not require legislation, it appears that it is seen as an integral part of the modernisation programme in terms of efficiency and the Financial Memorandum includes it as a potential cost saving. 

2. In evidence to us, the Minister advised that the immediate driver behind the proposal to reduce the number of control rooms was the necessity to fund the Firelink project (discussed in para 32 below) and that “it would be inappropriate to invest in and upgrade eight control rooms…but then to feel in the near future that experience and investment decisions were pushing us towards having fewer control rooms.”5 

3. The consultants’ report concluded that a reduction to one control room would be the most cost effective option but could only be implemented on a UK-wide basis, which might pose technical and resourcing difficulties. The review concluded that both two and three control rooms were viable options with little to choose between them on cost effectiveness grounds and with each having different advantages in terms of ease of implementation. 

4. Some witnesses did not think that a case for any change had been made. COSLA’s view was that the case for fewer command and control rooms was unproven; the status quo was their preferred option. The FBU said that a reduction in the number of control rooms would reduce effectiveness as there would be fewer people dealing with the same number of calls. CFOA stated that it would prefer each brigade to retain its own control room. 

5. A few of our witnesses felt that there would be merit in looking at these proposals. The FOA said that it would not rule out change if it was based on a sound business case. The Chief Inspector pointed to the success of the Strathclyde control room which takes almost half the calls in Scotland and arose from a merger of five control rooms. However, the committee also heard major concerns about the proposal. 

6. One concern was that the report overstates the scope for savings. For example, CFOA suggested that the report was flawed because it was based on the number of incidents not the number of calls (one incident can generate many calls).6 They also pointed out that staff did more than answer calls and that their other functions would have to continue for each brigade if control rooms were merged. 

7. The Finance Committee drew attention to the evidence it had received: for example, that no account had been taken of associated redundancy payments, training and recruitment issues, the cost of redeployment to other areas and the redistribution of certain functions not transferred to any new configuration of control rooms. The Finance Committee sought clarification from Scottish Executive officials on how the creation of a single control room would generate a saving of £3.3m. The response it received (published in Annexe B of its report) assumes a reduction from 211 to 91 FTE staff if a single control room was implemented. However the Finance Committee did not appear to be satisfied with the robustness of the savings estimate in advance of a firm decision about which policy option is to be pursued. 

8. A second concern centred on resilience (i.e. arrangements to deal with large-scale incidents beyond the capacity of a single control room or single emergency service). CFOA was concerned that a reduction in the number of control rooms would end the present co-terminosity with police control rooms, making emergency management arrangements more difficult.7 FOA also emphasised that resilience was key to developing the new arrangements. However, the Chief Inspector felt that two or three control rooms would have resilience built in and indeed might be more effective than present arrangements because the control rooms would be of comparable size and so more able to offer equivalent back up. With a single control room, resilience would have to be built in on a UK basis, which he considered desirable in any case.8 

9. The third concern was about loss of local knowledge if control rooms became very large. CFOA expressed concern about large control rooms being able to deal as effectively with local dialects or Gaelic place names.9 FOA were less concerned about this point, suggesting that proper resourcing and information systems could address this.10 Similarly, the Chief Inspector felt that the Strathclyde merger had demonstrated that this was not a significant problem.11 

10. The Executive has consulted on the Mott McDonald report but not yet reached a conclusion on it. The Minister indicated that there would be further consultation with stakeholders before a final decision, although he was not persuaded that the status quo was the right answer, particularly given the huge variation between authorities at present in the cost per incident.12 The Minister’s view was that the report “demonstrates clearly that in a country the size of Scotland we could operate with one fire control room and that resilience and back up could be provided by other parts of the United Kingdom.”13 He also noted that “fire boards representing 23 of the 32 local authorities in Scotland have suggested that we should consider having three control rooms. A minority have said that the status quo should remain.”14 

11. While the Committee is not in a position to take a definitive view on the number of control rooms, we note the evidence that a single control room might be technically feasible but we consider it undesirable on other grounds. We invite the Minister to consider carefully the concerns raised and to address them specifically in the further round of consultation. 
12. In relation to the Firelink project (a new radio communication system for the fire service), the Finance Committee observed that the contracts for this system will either be awarded on the basis of a one-off purchase of £26m or a managed contractor service for between £5m and £10m per annum. Assuming such a contract runs for between 10 and 15 years, the Finance Committee is concerned that this could lead to the second option costing between £50m and £150m overall. The Finance Committee therefore invited the Justice 2 Committee to further explore this issue with the Minister. 

13. The Committee, in the light of these concerns, requests that the Minister provides further details of the issues under consideration. 
Part 2 – Fire and Rescue Services 
Principal Fire and Rescue Functions 
1. Sections 7 to 10 set out the principal functions of the fire and rescue service. Of these, only fire-fighting previously had statutory underpinning, although promoting fire safety and attending road traffic accidents are already core fire service activities. The service also attends a range of other emergencies - section 10 allows these to be conferred as additional functions in secondary legislation. 

2. There was general acceptance that it was valuable for the fire service’s functions to be set out in statute and that the approach in section 10 was necessary to give flexibility, as functions might change or develop over time. Both COSLA and the FBU emphasised the importance of identifying clearly fire service functions so that appropriate funding and training follows. There were also a number of suggestions for additional functions which are sufficiently core to justify their being mentioned on the face of the Bill. 

3. A number of witnesses wanted to see urban search and rescue specifically mentioned, with CFOA emphasising the significance of this role in relation to “new dimensions” incidents such as terrorist attacks. The Fire Officers Association also emphasised this function. 

4. A number of witnesses15 raised the issue of offshore firefighting where it appears that the extent of fire authority responsibilities is not well defined. Subject to resolution of the complexities (which include the borderline between reserved and devolved matters)16 we understand that the Executive hopes to bring forward amendments at Stage 2.17 

5. The Executive did not feel that it was appropriate to specify any further functions on the face of the Bill since this could be adequately covered in a section 10 order. Executive officials emphasised that there would be full consultation on any such order.18 

6. The Committee is content with the Executive approach to section 10 and welcomes the Executive’s intention to bring forward amendments at Stage 2 to include the issue of offshore firefighting. 
Ancillary Functions – Emergency directions 
1. Section 11 of the Bill gives Scottish Ministers the power to give authorities emergency directions to act in relation to a particular emergency, whether in the authority’s area or not. It is the only new power in the bill which, because of its emergency nature, would potentially not be subject to parliamentary process. 

2. CFOA wished to see the section redrafted to put beyond doubt the command and control responsibilities of firemasters. They were concerned at the uncertainty which could be created by giving Ministers powers over specific incidents.19 However, the Chief Inspector suggested that the powers were necessary for reasons of national resilience, would only be used rarely and would not involve Ministers cutting across the operational management of an incident.20 

3. The Minister also emphasised that section 11 orders would rarely if ever be made but were a necessary response to the threat of major incidents beyond the capacity of local services to handle.21 In a further letter22 the Executive, at the Committee’s request, expanded on why it thought these powers were necessary. For example, as well as instructing authorities to act, the powers could be used to instruct an authority not to respond to an incident because another authority was better equipped. The Executive also pointed out that these powers could be used quickly in response to a large scale emergency when there might not be time to make regulations under section 10 to give an authority statutory authority to act. 

4. The Committee is content with the powers in section 11 but seeks clarification, as in paragraph 17, about who would be in overall command and control in a major fire situation. 

Ancillary Functions – Charging 
1. Section 15 of the Bill maintains the existing ability for fire and rescue authorities to charge for particular services.23 It allows the Ministers to set out, by order, the services for which an authority may charge and to specify who may be subject to charges. Subsection 3 also specifies the services for which charges may not be authorised (extinguishing fires, protecting life or protecting property in the event of a fire). Each fire authority may set its own level of charge except that any income derived from charging should not exceed the costs of providing the service. 

2. Assuming appropriate guidance is in place, both CFOA24 and FOA25 were broadly supportive of the charging provisions. The Fire Brigades Union, although not necessarily against the principle of charging, raised a number of objections to the Bill’s “vagueness and lack of clarity” in this respect.26 

3. It is the Executive’s intention, through subsection 5, to ensure that the charging provisions should be used only to recover costs. COSLA expressed concern that this would “restrict the authorities’ ability to charge at market rate”.27 CFOA indicated that, while currently “brigades have fairly well-developed arrangements for income generation through charging mechanisms”, the Bill appears to prevent income generation of this type.28 The Fire Officers Association indicated that charging was likely to be of particular importance since it anticipated a loss of income from fire certification and the amendment of fire certificates as a result of Part 3 of the Bill.29 

4. The Finance Committee agreed, noting that the Bill removes the obligation for the certification of premises in respect of fire safety. The Finance Committee heard evidence that this would result in a significant loss of income and that the proposed alternative of self-certification on advice would have financial implications for the fire service. The Finance Committee recommends that the Justice 2 Committee further explores this issue with the Minister. 

5. CFOA was also concerned that the implementation of the Freedom of Information ( Scotland) Act 2002 is having a negative impact on brigades’ ability to generate income and this, in addition to the provisions of section 15, would have “significant implications for brigades’ revenue budgets.”30 

6. We recognise and welcome the fact that there is to be consultation shortly on the detail of charging orders. We seek assurances that fire authorities’ budgets will not be compromised by any changes resulting from this Bill and that any loss of ability to generate income will be compensated for. 
7. Opposing views were expressed as to whether fire authorities should be able to charge for the inappropriate activation of fire alarms. CFOA “would like to extend the charging provisions to include charging for attendance at calls that transpire to be false alarms”31 and the Fire Officers Association expressed a “desire to have the power to impose a penalty on people who deliberately refuse to maintain alarm systems.”32 The FBU, on the other hand, expressed concern that individuals or organisations may choose to deactivate alarm systems rather than risk being charged.33 The Executive acknowledges that this is a controversial area and has indicated that further consultation on this issue will take place.34 

8. The FBU raised a concern that subsection 2 of this section may have ECHR implications as it is not formulated with sufficient clarity “to enable a person who might be affected to understand and so to regulate their conduct accordingly.” In response to this, the Executive advised that the situations in which third parties may be charged and the identities of such third parties will be laid down by order which will contain greater detail.35 

9. The Committee is content with the extent of detail in these provisions. 

Water Supply 
1. Chapter 3 of Part 2 is concerned with the use and supply of water. The only issue of contention which arose was in relation to the cost, use, installation and maintenance of water hydrants. The Executive view is that, as hydrants are provided for firefighting purposes, fire authorities should continue to be responsible for their maintenance.36 

2. The FOA37 suggested that this section required a substantial re-think and proposed that the responsibility for the provision of suitable and sufficient water supply infrastructure, including adequate arrangements for water for firefighting, should rest with Scottish Water. Their view was that fire authorities should not be responsible for maintaining suitable and sufficient supplies of water for use in the event of fire. The FOA was also concerned that water authorities should be responsible for ensuring that there is adequate mains and pressure flow to ensure effective and sustained firefighting. 

3. FOA also suggested that it is inappropriate for fire authorities to be required to pay for damage and defect to hydrants when their usage is not under fire authority control. CFOA agreed that there are “few occasions” on which the fire service actually uses water hydrants and that responsibility for their maintenance should therefore lie with the water undertaker.38 In written evidence to the Committee, Fife Council, Highland and Islands Fire Board and Strathclyde Fire Board all supported the view that responsibility for funding should be transferred to the water undertaker. 

4. The Committee agrees that there is merit in the water supplier having the responsibility for maintaining water hydrants but wishes clarification of the financial implications for the fire service were this transfer of responsibility to be recommended. The Committee draws the Minister’s attention to the evidence taken and invites him to consider the issue further. 
Common Fire and Rescue Services Agency 
1. At section 43, although not particularly clearly signalled, the Bill makes provision for Ministers to take the first steps towards setting up a body to promote the economy, efficiency and effectiveness of the fire and rescue authorities. Although the powers are not intended to allow for the establishment of a common services agency they would, for example, allow the establishment of a body to consider and develop this proposal for future implementation. 

2. It was accepted by witnesses that there was scope for more collaborative working in order to secure efficiencies and avoid the unnecessary duplication of work across fire authorities. However the proposal for a common agency did not appear to be generally favoured. CFOA described it as “an overly bureaucratic forum that will add very little benefit to the service”.39 They preferred a model of joint project boards which they suggested would minimise additional bureaucracy.40 COSLA would like to see the option of a common agency ruled out now rather than prolonged by further consultation.41 FOA were content for there to be further consultation although they recognised that alternatives such as appointing lead authorities might work better.42 FOA did suggest that “brigades are not going far enough and …it might be necessary to enforce collaboration”.43 

3. The Minister appeared to accept the concerns about additional bureaucracy and was content at this point to encourage co-operation through informal arrangements if these could be shown to be effective.44We welcome this approach. 

Powers of Employees and Constables 
1. Section 24 sets out the powers of constables in relation to fires. Section 47 prohibits fire authorities from employing a member of a police force. We heard two concerns about these sections. First, section 24 (which continues existing powers) might be seen to encourage police officers to tackle situations for which they are inadequately trained: FOA commented that “police constables who have entered premises have sometimes ended up being rescued themselves”.45 Second, section 47 was seen as unnecessarily restrictive in some rural areas where it is difficult to recruit retained or volunteer firefighters and where it is common for one individual to carry out a number of roles. CFOA, FOA, COSLA and RFU all wanted to see the restriction on employing police officers lifted. RFU pointed out that rural police officers often take on other emergency service roles such as mountain rescue and lifeboat work.46 FOA also pointed out that a police office who was a trained fire officer would not have the same difficulty in using their powers under section 24. 

2. However, the FBU – with support from ACPOS - felt that if serving police constables were carrying out emergency fire service duties, there could be confusion about which role to adopt in an emergency situation. They also felt that the impact on rural recruitment would be negligible. 

3. The Minister recognised the concerns expressed on both sides and indicated willingness to explore possible solutions with stakeholders and bring forward an amendment at Stage 2 if a resolution is found.47 

4. The Committee also recognises that there are valid arguments on both sides and we are content at this stage to await the results of the Minister’s further discussions. 

Central Supervision and Support – Framework Document 
1. Section 36 requires Scottish Ministers to consult on and prepare a document that sets out the priorities and objectives for authorities in carrying out their functions. This framework document (the Framework) will provide guidance and strategic direction and authorities will be required to have regard to the Framework when carrying out functions. 

2. The principle of such a framework attracted general support. Some witnesses, including the FBU and the Chief Inspector, suggested that it would have been more helpful to have had sight of the Framework, perhaps in a draft form, along with the Bill. 

3. In relation to consultation, CFOA wanted to see wider consultation than stipulated in section 36(6) which only covers the relevant employees and representatives of employees.48 COSLA also felt that full consultation was essential and that otherwise, there was the risk of elements of the framework being imposed by Ministers.49 The Minister emphasised that the framework would be “the basis of the future partnership between the Executive and the fire and rescue authorities” and would therefore be prepared in full consultation with key stakeholders.50 

4. The Committee welcomes the fact that the Executive is now consulting on the National Framework, a copy of which was sent to the Committee as it was completing this report. 
Part 3 – Fire Safety Duties 
1. Part 3 of the Bill consolidates and streamlines existing fire safety legislation in order to provide a new fire safety regime which is consistent throughout the UK. It sets out both the duties of employers and landlords, and the enforcement role of fire authorities. Commencement of this part will be supported by a publicity campaign to raise awareness of the new duties and responsibilities. Guidance will also be distributed setting out the responsibilities of owners, occupiers, employers and employees. In its report to the Justice 2 Committee, the Finance Committee expressed concern that the Financial Memorandum contains no estimated costs for the planned publicity campaign relating to the new fire regime and recommends that the Justice 2 Committee seeks a firm estimate from the Scottish Executive. 

2. The Committee agrees with the Finance Committee and requests an estimate of costs for the campaign in advance of Stage 2 consideration. 
3. This Part of the bill was widely supported. The main concerns were expressed by the FBU. First, they felt that some of the definitions were insufficiently flexible. For example they suggested that section 49 (duties of employers to employees) and section 52 (duties of employees) were based on traditional employee/employer relationships but did not take account of the modern working environment, which can be characterised by franchisees, licensees, the self-employed, temporary contracts and agencies. They raised similar concerns in relation to section 50 (duties in relation to premises). Their view was that it could be difficult to find the relevant person for enforcement purposes. FOA agreed that there would be benefit in wider powers for enforcement officers to identify the proper person to take enforcement action against where fire safety duties have been breached.51 The Executive indicated that they were satisfied with the definitions and that the power in section 50 to take action against the person in control of the premises should give sufficient flexibility.52 

4. The FBU also referred to the general complexity of the legislation given that some parts of fire safety are reserved. They were not convinced that the challenge of creating a workable UK wide framework had been achieved.53 They were particularly concerned about section 65 of the Bill which states that Part 1 of the Health and Safety at Work etc. Act 1974 (the 1974 Act) shall have effect in relation to fire safety only in relation to reserved matters, which in the view of the FBU would result in taking the Scottish Fire Services out of cover of the 1974 Act, also in contravention of Community law (as many European directives have been implemented via this Act). 

5. In written evidence to us, Executive officials advised that there was no intention to disapply any fire safety directives but that one consequence of the Bill is that it is necessary to implement some directives again for Scotland. The Minister advised “we do not want, either intentionally or unintentionally, to disapply health and safety legislation”.54 This had also been explained by Executive officials who had written to the Committee stating that the part of the 1974 Act that is being disapplied relates to fire safety. Fire safety is an issue which is generally devolved, with only certain aspects being reserved. Section 65 of the Bill is intended to make clear that devolved fire safety issues will be dealt with under this Bill (and supporting Regulations), as opposed to being covered by the 1974 Act. 

6. The FBU also expressed two further concerns, both about section 67 which sets out the offences and associated penalties in respect of Part 3 of the Bill. The FBU observed that in their view, section 240 of the Trades Union and Labour Relations (Consolidation) Act 1992 (the 1992 Act) would be sufficient to cover the situation envisaged in section 67 of the Bill. Further, the provisions in the 1992 Act contain two important qualifications beyond what is proposed in this Bill, namely that a person must break the contract wilfully and maliciously and know that the probable consequences of those actions will be to endanger life or cause serious injury. The FBU felt that “section 67(2) of the Bill could be interpreted as being very strict and could act as a disincentive to any employee who was considering taking on fire safety.” 

7. Their second concern – supported by the STUC - was that section 67 could mean that a firefighter taking industrial action could be prosecuted under this section for taking such action and that accordingly this section of the Bill contravenes trade union rights and the right to withdraw labour. The FBU suggested that one way of addressing their concerns would be to include the qualifications in the 1992 Act in section 67 of this Bill. 

8. In a written response55, Executive officials disagreed with the FBU’s interpretation of this section, stating that an employee’s responsibility is limited to co-operating as far as possible to enable an employer to meet its obligations and that an offence would only be committed where the consequences of an employee failing to co-operate with their (limited) duty are particularly serious. Criminal sanctions would only be imposed on an employee where that employee’s dereliction of duty in his/her own workplace led to risk of death or serious injury in the event of fire. It would not be the case that an offence would automatically be committed by those taking industrial action. 

9. The Committee also questioned witnesses about how the fire safety regime would sit with other regulatory regimes, in particular in relation to houses in multiple occupation (HMOs) and care homes. The FOA were confident that enforcement would be far easier because responsibility for fire safety would be clearly brought together in one place, the fire authority.56 CFOA took a similar view. The Chief Inspector also pointed out that making the fire authority the single enforcing authority did not preclude working in multi-agency teams where this would be effective.57 

10. The Committee is satisfied with the Minister’s detailed assurances on these technical legal issues but invites the Minister to continue discussions with the FBU and others to try and allay these concerns. In relation to the evidence on HMOs and care homes, the Committee invites the Executive to reflect further on whether the single enforcing authority approach is the most effective. The Committee welcomes the intention to consult in the near future on the fire safety regulations and looks forward to being updated on discussions during Stage 2. 

Issues on Part 3 Raised by Subordinate Legislation Committee 
1. In its report to this Committee the Subordinate Legislation Committee brought two particular provisions in Part 3 to our attention. 

2. The first of these relates to section 54(2)(l) (creating criminal offences and specifying rules as to the burden of proof in relation to such offences). The Executive explained that this power ensures that fire safety requirements contained in regulations will be backed up with an offence provision. The Subordinate Legislation Committee points out that, as a consequence of provisions at section 67 to 69, failure to comply with section 54 regulations is already a criminal offence in certain circumstances. This subsection could be used to extend the possible range of offences beyond circumstances which put someone at risk of death or serious injury (section 67). 

3. The Subordinate Legislation Committee is concerned that the Bill is silent as to what the penalties, in particular the maximum penalties, will be for offences created by such regulations. The Subordinate Legislation Committee considers it inappropriate for the Executive to have a wide power to create offences without any limitation on the face of the Bill as to what the penalties for committing such offences will be. This Committee notes that, for offences under section 67, a maximum penalty is specified (section 67(5)). 

4. The Committee is of the view that it is appropriate for this power to be delegated but that a maximum penalty should be stipulated. 
5. The second point to which the Subordinate Legislation wished to draw our attention was in relation to the definition of “relevant premises” (section 72). The Executive’s memorandum advises that the power to modify the meaning of “relevant premises” is necessary as Scottish Ministers may wish to bring new types of premises into the fire safety regime or exclude other premises. The view of the Subordinate Legislation Committee is that powers which modify or amend primary legislation should normally be subject to affirmative resolution procedure. In light of the Subordinate Legislation Committee’s concern, the Executive has agreed that this provision should be subject to the affirmative rather than negative procedure and has indicated its intention to bring forward an amendment at Stage 2 to this effect. 

6. The Committee welcomes this proposed Stage 2 amendment. 
Part 4 – Miscellaneous 
Advisory Bodies 
1. Section 78 of the Bill abolishes the Scottish Central Fire Brigades Advisory Council (SCFBAC) The Policy Memorandum states that “there was general consensus…that the advisory structure for delivering advice to Scottish Ministers and developing policy requires to be more dynamic.”58 Any replacement would not be statutory. 

2. CFOA welcomed the replacement of the Council and proposed a three tier replacement with a practitioner, employer and ministerial level.59 COSLA felt that it should have been possible to fine tune the existing structure rather than abolish it completely.60 The FBU did not consider criticism of the council justified but accepted that it was going to be replaced. They were concerned that any new structure should include them at all levels and not just the lowest level; and wanted new arrangements to be statutory.61 

3. The Chief Inspector was concerned that there were insufficient people to support a wide range of groups and forums and wanted to see a very streamlined structure. He indicated that he was “struggling to find an example of good practice or dynamic change that the advisory council has been able to implement”.62 The FOA suggested that this difficulty might be addressed by a UK wide approach.63 

4. We questioned witnesses as to whether the consultation provisions should require consultation with recognised trade unions. The Minister indicated that this was a complex issue given that different bodies were recognised for different purposes and so he preferred to take a more generic approach.64 

5. On the general question of replacement structures, the Minister said that there would be further consultation. The aim would be that the process “is not cumbersome or bureaucratic, that it is well focussed and that it encourages the discussion of relevant issues” among all those with a legitimate interest.65 He did not envisage a statutory model and recognised the Chief Inspector’s concerns about not putting too much of a burden of meetings on the same small group. 

6. The Committee supports the abolition of the Council but expresses concern that no replacement has yet been proposed by the Minister. The Committee welcomes the Executive’s intention to consult shortly on the replacement structure and encourages the Executive to ensure that the results of this consultation are known before the Bill’s passage is complete. 
Issues not included in the Bill 
1. Strathclyde Fire Board brought the Committee’s attention to there being no reference in the Bill of it being an offence to pass oneself off as a firefighter. The Board points out that while under section 43 of the Police ( Scotland) Act 1967 it is an offence to pass yourself off as a Police Officer, there is no such offence in the Fire Services Act 1947.66 Although, in oral evidence to the Committee, Scottish Executive officials indicated that this issue had not been previously brought to their attention, they did agree to consider the matter further.67 

2. Strathclyde Fire Board in further written evidence68 advised that they had become aware of an organisation which gives the impression that it carries out fire investigation work. It uses a vehicle with additional lights and a logo similar to Strathclyde Fire Board, all with the potential for misinterpretation. 

3. In subsequent correspondence with the Committee the Executive stated that it would be concerned “where pretending to be a firefighter brought about a practical gain - for example a bogus caller attempts to gain money from an elderly person, dressed as a firefighter and purporting to check the smoke alarm”. However, the Executive position is that the common law offence of fraud would be sufficient to cover these and similar circumstances.69 

4. In addition, Strathclyde Fire Board pointed out that there was nothing in the Bill on assisting overseas fire and rescue authorities seeking second-hand rescue equipment. Whilst it acknowledges that the Local Government (Overseas Assistance) Act 1993 provides general powers which permit such disposal of equipment, the Board feels that a “more specific power for Fire Authorities would be preferable”.70 Executive officials indicated that it had received no specific representations from brigades that this was a problem and therefore took the view that the current arrangements “were operating quite successfully”.71 

5. In evidence to the Committee, the Minister indicated that there would be further discussions on both the issue of masquerading as a firefighter and on the disposal of firefighting equipment. The Committee is interested in the outcome of these discussions, particularly in why the Executive feels there is a distinction to be drawn between impersonating a police officer, a specific statutory offence and impersonation of a firefighter, where no specific statutory offence exists or is proposed. 
Conclusion 
· The Committee recommends that the Parliament agrees to the general principles of the Fire ( Scotland) Bill. 
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